


seo 














a i i 





TABLE OF LEADING ARTICLES 





ABRIDGMENTS OF THE YEAR Books. Percy H. Winfield 
ADMIRALTY JURISDICTION — Or Late Years. Charles Merrill Hough 
ADvIsoRY OPINIONS OF NATIONAL AND INTERNATIONAL Courts. Manley O. 
Hudson 
(With a Note by Felix Frankfurter.) 
Business Security AND LEGAL Security. Nathan Isaacs 
(With a Foreword by Wallace B. Donham.) 
CLASSIFICATION OF Law. Roscoe Pound 
CONSTITUTIONALITY OF ZONING. Alfred Bettman 
CONVEYANCES UPON TRUSTS NOT PROPERLY DECLARED. Austin Wakeman Scott 
DAMAGES FOR ANTICIPATED INJURY TO LAND. Charles T. McCormick . . . 
EFFECT OF THE RECENT DECISIONS OF THE SUPREME COURT ON REPRODUCTION 
Cost as A TEsT OF VALUE, THE. Nathan Matthews 
FEDERAL MARITIME Lien Act, THE. John W. Griffin 
FEDERAL REGULATION OF RAILWAY MANAGEMENT AND FINANCE. Kenneth F. 
Burgess 
FUNCTION OF REPRODUCTION Cost IN PuBLIC UTILITY VALUATION AND RATE 
MAKING, THE. Frederic G. Dorety 
JupicraL Serr-Liiration. Maurice Finkelstein 
Jupictatiry oF Minmuum-WacE LEcIsLaTIon, THE. Thomas Reed Powell . 
JURISDICTION OVER PARTNERSHIPS. Calvert Magruder and Roger S. Foster. . 
NEw LIGHT ON THE History OF THE FEDERAL JupIctary ACT OF 1789. Charles 


Party WALL AGREEMENTS AS REAL CoveNANTS. Donald R. Richberg . . 

POWER OF CONGRESS OVER PROCEDURE IN CRIMINAL CONTEMPTS IN “INFERIOR” 
FEDERAL Courts — A Stupy IN SEPARATION OF Powers. Felix Frank- 
furter and James M. Landis 

PROGRESS OF THE LAw ON No Par VALUE Stock, THE. Cornelius W. Wicker- 
sham 

RETROACTIVE ExcisE TAxaTION. Julius H. Amberg 

RIGHT OF THE BENEFICIARY UNDER A COMMERCIAL LETTER OF CREDIT, THE. 
William E. McCurdy 

RIGHTS AND OBLIGATIONS OF CUSTOMERS IN STOCKBROKERAGE BANKRUPTCIES. 
Reuben Oppenheimer 

StarE Decisis 1n Courts oF Last Resort. Robert von Moschzisker . 

STOCKHOLDERS AND THE FEDERAL INCOME Tax. Joseph H. Beale 

SUPREME Court Discusses VALUE, THE. Donald R. Richberg 














iv BOOK REVIEWS [Vol. XXXVII 


BOOK REVIEWS 


PAGE 
ADKIN AND BowEN: The Law Relating to Fixtures. (James W. Simonton.) 648 
BAvER: Cases on the Law of Damages. (J.H. Beale.) .......... 652 
Bower: The Law Relating to Estoppel by Representation. (John S. Ewart.) 170 
Britton: Cases on the Law of Bills and Notes. (Morton C. Campbell) . . 650 
Brown: Municipal Bonds. (James E. Dorsey.) .........2.... 401 
Bruce: The American Judge. (Felix Frankfurter) ......2.2..2.. 782 
Burcess: Recent Changes in American Constitutional Theory. (Eugene 

RR kr hare sD in a RE Gy i ahed Se ape ty 283 
Bytes: Bills of Exchange. (Morton C. Campbell.) ........2... 650 
Carmopy: Pleading and Practice in New York. (Harold R. Medina.) ... 169 
Crark: The Law of Torts. (Charles M. Hepburn.) ........... 399 
Commons: Legal Foundations of Capitalism. (Gerard C. Henderson.) . . . 923 
Coox: Cases and Other Authorities on Equity. (Roscoe Pound.) .... . 396 
CRANE AND MAGRUDER: Cases on the Law of Partnership and Other Unin- 

corporated Business Associations. (Z.C., Jr)... ......2.4. 1154 
CRAWFORD: Guide to the Study of the History of English Law and Procedure. 

a ae). SR eile eo a wee, 4 527 
Eaton: Handbook of Equity Jurisprudence. (Frederick C. Woodward.) . . 287 
FREUND, FLETCHER, DAvies, Pounp, Kurtz AnD NAGEL: The Growth of 

American Administrative Law. (Felix Frankfurter.) ......... 638 
GoEBEL: The Equality of States, (Edwin D. Dickinson.). ........ 405 
GorrEIn: Primitive Ordeal and Modern Law. (Clifford R. Snider.) .... 928 
GoxtpMAN: Stock Exchange Law. (Reuben Oppenheimer.) ........ 1158 
Gorpon: Gordon’s Annotated Forms of Agreement. (J.M.M.)...... 526 
Hicks: Materials and Methods of Legal Research with Bibliographical Manual. 

RG INDI Eia Raa Ss eS TS a et 1 OO. ca nde A a aS 791 
Humste: Cases on Conflict of Laws. (J.H. Beale.) ........2... 792 
Jones: The Law of Evidence in Civil Cases. (J.M.M.)......... 932 
LAMBERT AND Brown: La Lutte Judiciaire du Capital et du Travail Organisés 

oun Bentetlals. (Men iowdittel) ..... . . . ab) diets ees 1145 
LawrENCcE: The Principles of International Law. (C. G. Fenwick.) . .. . 1153 
LEPAULLE: De la Condition des Sociétés Etrangéres aux Etats-Unis 

I | Tae ai Bs a BAe ee ee eee ee 286 
Manpter: L’Association du Barreau Américain. (Harlan F. Stone.) .... 642 
Matcoim: Legal Ethics. (Edmund A. Whitman.)............ 285 
McKetvey: Handbook of the Law of Evidence. (J.M.M.) ....... 792 
Mites AND Brierty: Cases Illustrating General Principles of the Law of 

EES 8G SSE SO SDR Py eT | NOES PR EC 5). Mae emRnee De 408 
MitcHELL: The Expert Witness. (AlbertS. Osborn.) .......... 787 
NEWHALL: The Settlement of Estates of Deceased Persons and Others in 

SN, Cir rw wid oe PSE Ee Bo 648 
Nrepotp: The Development of International Law after the World War. 

BREE a Pane a ae Ca ha ae Ue ee ta ae aS 789 
Purtureson: Three Criminal Law Reformers. (Sam B. Warner.) ..... 646 


PrLtET AND NrsoveT: Manuel de Droit International Privé, 4 l’Usage des 
isa ii Die, 10, Th WS ok a ee wees 1159 











Vol. XXXVIT] BOOK REVIEWS 


PLUCKNETT: Statutes and their Interpretation in the First Half of the Four- 
arte eee ae te oe a ee 
Potter: An Introduction to the History of English Law. (Theodore F. T. 
MBE, | bos cly Sikes ac ose OANA sack cee ticns Rawal aes 
Pounp: Interpretations of Legal History. (Benjamin N. Cardozo.) 
Rocuin: La Science Juridique Pure. (Roscoe Pound.) .......... 
SHripMAN: Handbook of Common-Law Pleading. (A.W.S.) ....... 
SmitH: Federalism in North America: A Comparative Study of Institutions 
in the United States and Canada. (C. H. A. Armstrong.)....... 
STEINER: Life of Roger Brooke Taney, Chief Justice of the United States. 
Cee eS So ves ow eek acude elles Rk saree oes 
THROCKMORTON: Illustrative Cases on Equity Jurisprudence. (Frederick C. 
NG i 4 dbs iss De adr Tae te te 0 oO. eee 
THROCKMORTON: Illustrative Cases on Evidence. (J.M.M.) ....... 
Travers: Le Droit Pénal International et sa Mise en Oeuvre en Temps de 
Paix et en Temps de Guerre. (Ernest G. Lorenzen.) ......... 
Treaties, Conventions, International Acts, Protocols and Agreements between 
The United States of America and Other Powers, 1910-1923. (Manley O. 
Wate ew PON mm. eee SAT. eee ee 
Various AuTHORS: Rational Basis of Legal Institutions. (Nathan Isaacs.) . 
Watsu: Outlines of the History of English and American Law. (Theodore F. T. 
Plucknett.) ge ew rete TLS ws Seep lat ge eae eens nese veymyen’s 
Waite: Insanity and the Criminal Law. (Arthur D. Hill.) ........ 
WELLMAN: The Art of Cross Examination. (Emory R. Buckner.) .-. . . . 
Wicmore: A Treatise on the Anglo-American System of Evidence in Trials 


at Common Law. (Zechariah Chafee, Jr.) .......-.-22e-2e8-s 
Woerner: A Treatise on the American Law of Administration. (Joseph 
Wee Oe is oo Pe Re ME Seer ace en 


WRIGHTINGTON: The Law of Unincorporated Associations and Business 
NR MMOs ide i tsiw ieee whe wt Sle ies * hinchee OP 


PAGE 
522 
643 
279 
525 
407 
165 

1148 


287 
792 


939 
799° 
404 
643 
167 
402 
513 


647 





Vol. XXXVIT] 


TABLE OF CASES 


TABLE OF CASES 


References in heavy-faced type are to LEADING ARTICLES; in italics to NoTEs and 
Book REviEws; and in plain type to RECENT CasEs. 


PAGE 


Acton ». Blundell 

Adair v. United States 

Adams »v. Hartford Ins. Co. 

Adams, The Walter 

Adkins v. Children’s Hospital 

Adkinson ». Piper 

Albany County, Laramie County »v. 

Allhusen »v. Whittell 

Alligator, The 

Almon, The King 2 

Alvord, Knapp 2» 

American Bank & Trust Co. »v. Fed. 
Res. Bank of Atlanta 133; 

American Express Co., Aktieselskab, 
v. United States 

American Nat. Bank ». Kerley. . 

American Nat. Bank of San Fran- 
cisco, Border Nat. Bank of Eagle 


362, 548 


358 


American Steel Foundries ». Tri- 
City Central Trades Council . . 1146 
Ames, Smyth ». . 173, 290, 434 
Anna E. Morse, The 43 
Archer, Harvey & Co., In re 861 
Archer »v. State TI2I, 1135 
Armour & Co., Ralya Market Co. v. 809 
Arp v. Blake 506 
Asbestos Brake Co., . 1142 
Aten v. Tobias 
Atlantic Fruit Line, Red Cross Line 


Massie v. . 


Atlantic Transport Co. v. Imbrovek 531 
Atteberry, Brock » 


Bachman & Co., 
Co. v. 

Bacon v. Walker 

Baltimore & O. R. R. v. United 
States 

Baltimore, The Lord 

Banco Nacional Ultramarino »v. First 
Nat. Bank of Boston 

Bankers’ Trust Co. ». Bowers . . 

Bank of Anderson, Wolfe v. . . . 

Bank of Meno »v. Coulter .... 


John Bollman & 





PAGE 
Baron, Landers Invest. Co. v. . 267 


Barrett, Nephews & Co., Greene v. 612, 631 
Bartels v. Iowa I51 
Battery Park Nat. Bank, Doelger v. 334 
Bauderer, Witte v. 

Bedal ». Johnson 

Bedell, Yager ». 

Belden, Sherman Gas & Elec. Co. ». 
Benson v. State 

Berchtold, In re 

Berg Auto Trunk & Specialty Co. ». 


601 


Berwind-White Coal Mining Co. ». 
Metropolitan S. S. Co. 


Bigelow, Bryan »v 

Bishop of Durham, Morice ». 

Black & White Taxicab Co. v. Stand- 
ard Oil Co. 

Blackheath, The 

Black, Mulloney ». 


Bluefield Water Works & Imp. Co. 
v. Pub. Serv. Comm. of W. Va. 289, 431 
Blundell, Acton »v. 
Board of Trade of Chicago ». Olsen 
136, 157 
Bollman, John, & Co. v. Bachman 


Boone, Foltz v 

Booth, Ableman ». 

Bond, Jones & Co. » 

Borden Coal Co., Mobile & O. R. R. 


Borden, Luther » 
Border Nat. Bank of Eagle Pass ». 
American Nat. Bank of San Fran- 


Bowen v. Bowen-Romer Flour Mills 

Co. 
Bowers, Bankers’ Trust Co. » . . 627 
Boyes, Re 677 
Bradford Co., Edwards Mfg. Co. v. 1136 
Branaman v. Harrison 
Brightwood Bronze Foundry Co., 


Nassau Smelting & R. Works ». 262 





XXXiV 


PAGE 


Broad Holding Corp., H. & H. Corp. 


Brock v. Atteberry 
Bronx, The 
Brooks-Scanlon Co. v. R. R. Comm. 


Brosseau, Great Northern Ry. Co. v. 1110 

Brown, Keyser » 160 

Brown, State ex rel. Worsham v. . 390 

Brown v. United States 385 

Brush Electric Co. v. Galveston 431 

Bryan v. Bigelow 686 

Buhl Independent School Dist. 2. 
Neighbors of Woodcraft . . . . 159 

Bunting v. Oregon 362, 557 

Buron v. Denman 

Burrage, Lincoln » 

Burton, Finneran » 

Buttfield v. Stranahan 

Bynum »v. Strain 


Cali, Comm. » 

Calthorpe v. McOscar 

Cambefort, Russel ». 

Canadian Farmer, The 

Carlisle-Pennell Lumber Co., Stoops 
v. 

Carver, United States ». 

Castellana, Commonwealth v. 

Central Leather Co., Oetjen v.. . 

Chamberlain, Lincoln 2 

Chase Nat. Bank, Williams Ice 


Cherokee Nation v. State of Georgia 

Chesapeake & Ohio Ry. Co., New 
River Co. 2. 

Chicago & Alton R. R. Co., Traer ». 

Chicago Junction Case 

Chicago, M. & St. P. Ry. Co., Thoe 
v. 

Chicago & Pac. Elevator Co., John- 
son 2. 

Children’s Hospital, Adkins ». 

China, The 

Choa Eng Wan ». Choa Giang Lee 

Cimbria, The 

City of Chicago v. Tribune Co. 

City of Milford, The 

Claflin ». Claflin 

Clark, Field ». 

Clark v. Hayes 

Clark v. Nash 

Clarke, Gore v 

Clarke, Re 

Clayton’s Case 

Clements v. Erlanger, In re 


TABLE OF CASES ' 





[Vol. XXXVII 


PAGE 
Cleveland, Levy ». 


Coddington, State ex rel., v. Loucks 919 

Cohoon »v. Cooper 

Cole v. Hughes 

Collins 2. Hopkins 

Colorado, Kansas 2 

Colorado, Wyoming » 

Colorado & S. Ry. Co. v. Western 
Light & Power Co 

Comer & Trapp ». Reid 

Commercial Credit Co. v. Vineis . 

Commercial Trust Co. of N. J. ». 
Miller 

Comm. v. Cali 

Comm., Johnson v 

Comm. v. Kissinger 

Comm., Monroe Gas Light Co. ». 

Comm., Waukesha Gas & El. Co. ». 

Comm’r of Patents v. Whiteley 

Comm’rs of Laramie County 2. 
Comm’rs of Albany County . . 

Commonwealth v. Castellana. . . 

Commonwealth, Kane v 

Commonwealth, Hines ». ‘as 

Commonwealth of Pa. v. State of 


Commonwealth »v. Slavski . 

Conduitt v. Ross 

Connolly »v. Sewer Pipe Co. 

Consol. Gas Co., Newton »v. 

Consol. Gas Co., Willcox ». ; 

Continental Bank of N. Y., Old 
Colony Trust Co. ». 

Control of Central Pacific by South- 
ern Pacific 

Convoy, The 

Coolidge, United States»... . 

Cooper, Cohoon 2. 

Cooper v. Reynolds 

Cooper’s Estate, In re 

Coppage v. Kansas 

Cornell University, Hamburger ». 

Coronado Coal Co., United Mine 
Workers of America 2. RRS ot 1) 

Corrigan, Truax » 361, 1130 

Coulter, Bank of Menov.... . 

County of Pike, Douglas ». 

Court of Industrial Relations, Wolff 
Packing Co. 2. 

Coyle v. North America S. S. Corp. 

Craig v. Osborn 

Cranford, Missouri State Life Ins. 
Co. 2. 

Cratheus, The 

Crooker, State » 

Crompton, Rose & Frank Co. ». . 





Vol. XXXVII] 


Cuba R. R. »v. Crosby 
Cudahy Packing Co. v. Parramore 624 
Curlee Clothing Co. » Hamm 614, 621 


Daggenhart, Hammer » 

D’Arcy v. Ketchum 

Davis & Banker v. Nickell 

Davis v. McKinley 

Dawson & Co., State of Washington 
v. 

Dayton-Goose Creek Ry. v. United 
States 

Debs, In re 

Decatur v. Paulding 

Delaware R. R., Gesek » 

Delaware & Hudson Co., Saugerties 
Bank ». 

Dempsey, Moore » 

Denman, Buron ». 

Dennison, Kentucky »v. 

Dennison ». Payne 

Denver v. Denver Union Water Co. 

Detroit Mortgage Corp. v. Vaughan 

Dillon v. Heller & Bros 

Doelger v. Battery Park Nat. Bank 

Dolive, The Louis 

Dominion Tobacco Co., Jasperson ». 509 

Dorchy »v. State of Kansas. 1129, 1140 

Dorety, East Denver Municipal Irr. 
Dist. 2. 

Dorety, The J 

Douglas ». County of Pike 

Duel »v. Hollins 

Duke of York’s Claim to the Crown, 
The 

Dunham ». Shindler & Co. 

Dunton, U. S. ex rel. Hom Yuen 


473 


334 
44 


Du Pont, Graham p. « 2555 277 


East Denver Municipal Irr. Dist. ». 
Dorety 

Eastern, The 

East India Co., Nabob of the Car- 
natic »v. 

Eby, Mahler 2 1118, 1136 

Edwards Mfg. Co. v. Bradford Co. 1136 

Eisner v. Macomber 

Electric Transmission Co. v. Pen- 
nington Gap Bank 

Ely v. Murray & Tragurtha Co. . 

Enochs v. State 

Equitable Trust Co. ». Green Star 


Erickson, Union Fish Co. ». 


Esteve Bros. & Co. ». Harrell . . 817 





TABLE OF CASES 


Evans v. Klusmeyer 
Ex parte, see proper name. 


Fairhurst v. Hollinwood Screw Co. 

Farmers & Merchants Bank of 
Monroe »v. Fed. Res. Bank of 
Richmond 133, 149 

Farmers Loan & Trust Co., Pollock 


781 


v. 

Farmers’ Loan & Trust Co. v. Win- 
throp 

Farrel v. Waterman S. S. Co. 478, 496 

Farrington, People ex rel., v. Men- 
sching 

Farson, Flexner 2. 

Fauntleroy ». Lum 

Federal Res. Bank of Atlanta, Am. 
Bank & Trust Co. v. . . . 133, 149 

Federal Res. Bank of Richmond, 
Farmers & Merchants Bank of 
Monroe ». 133, 149 

Field v. Clark 

Finneran v. Burton 

Firbank Pauling & Co., Worcester 
City & County Banking Co. ». 

First Nat. Bank of Boston, Banco 
Nacional Ultramarino v. . . 

First Nat. Bank of St. Louis v. 
Missouri 

Fisher, Ness » 

Fitzgerald v. The Mayor of Boston pine 

Flexner v. Farson 

Floyd v. Miller Lumber Co. . . . 

Foltz v. Boone 

Fort Orange, The 

Fort Smith & W. Ry. Co., Woods 2. 

Fox Film Corp., Packard ». .. . 

Frank v. Mangum 

Frothingham »v. Mellon 

Frye v. United States 

Fuller, In re 


507 
499 


763 
776 


Galveston, Brush Electric Co. ». . 431 
Galveston Electric Co. v. Galveston 432 
Gardner, In re 

Geisha, The 

General Smith, The 


Georgia Ry. & Power,Co. v. R. R. 
Comm. of Ga. 

Georgia v. Stanton 

Georgia v. Tennessee Copper Co. 

Gesek v. Del. R. R. 

Getty v. Hupfel’s Sons 





XXXVI 


PAGE 

Gillette ». Liberty Nat. Bank 621 

Glover v. Utah Oil Refining Co. 604, 636 

Goodman »v. Keel 

Gordon, Marshall » 

Gore v. Clarke 

Gorman ». Littlefield 

Graham v. Du Pont . te SGT, Re 

Great Northern Ry. Co. v. Brosseau 1110 

Green Star S. S. Corp., Equitable 
Trust Co. v. 

Greene v. Barrett, Nephews & Co. 612, 631 

Grenada Bank ». Moore 

Grogan’s Estate, In re 

Grooms v. Thomas 

Grove, The Henry S 


H. & H. Corp. »v. Broad Holding 
Corp. 

Hadacheck ». Sebastian 

Hafner v. U. S. Fidelity & Guaranty 
Co. 


Haley, Slattery v 

Hall v. Lanning 

Hallen v. Spaeth 

Hamburger v. Cornell University . 263 

Hamm, Curlee Clothing Co. v. 614, 621 

Hammer ». Daggenhart 

Hammons ». Superior Court of Los 
Angeles Co. 

Hansen, Stewart ». 

Hanson & Tyler Auto Co., In re 

Harder v. Matthews 

Harmon, Richardson ». 

Harrell, Esteve Bros. & Co. v.. . 

Harrison, Branaman 2. 

Harrison, Lafargue »v 

Harriss, Joring v. 

Hart, State ». 

Hartford Ins. Co., Adams v.. . . 

Hartford Ins. Co. ». Payne . gor, 918 

Haskell, Noble State Bank ». 839 

Hattie Thomas, The 

Hawley, Tay, Brooks & Backus ». 

Hawthorne ». Odenson 

Hayes, Clark v 

ra Modern Woodmen of America 


Mie, The Ira M. 
Heller & Bros., Dillon »v. 


v. 
Henry S. Grove, The 
Hiles ». Benton 
Hill v. Wallace 


TABLE OF CASES 





[Vol. XXXVII 


PAGE 
Hines v. Commonwealth 
Hitchcock, Riverside Oil Co. ». 
Hitchings & Co., Minto v.. . 
Hocking Valley Ry. Co., R. 
Comm. of Ohio ». 
Hoffman v. Wight 
Hollins, Duel ». 
Hollinsworth, Yuille »v. 
Hollinwood Screw Co., Fairhurst ». 
Hom Yuen Jum, U. S. ex rel., v. 
Dunton 
Hopkins, Collins ». 
Hopkins v. Matchless Metal Polish 
Co. 375; 396 
Hopkins, North American Petroleum 
Co. ». 
Hoxie, The 
Hudson Navigation Co., Nolte ». . 
Hudson, United States »v. 
Hughes, Cole v 
Hugo, People ex rel. The Recess etc. 
Corp. 2. 
Hummel »v. Marshall 
Humpston »v. State Mutual Life 
Assur. Co. . 
Hunt ». Rousmanier 
Hupfels Sons, Getty ». 
Hustead, Piedmont Coal Co. ». 
Hutchinson, Kleinert ». 


375, 396 
R. 


781 


Illinois, Missouri ». 

Illinois, Munn » 173, 1128 

Imbrovek, Atlantic Transport Co. ». 531 

Inaba, United States » 

Industrial Comm. of Ohio, Mutual 
Film Co. ». 

In re, see proper name. 

Insurance Co. of Pa. v. Proceeds of 
Waubaushene . 

Interborough R. T. Co., Peabody ». 

Intercolonial Ry. of Canada, Mason 
v. 

Intermountain Rate Cases... . 

International Trust Co., Myers ». 

Iowa, Bartels ». 

Ira M. Hedges, The 

Iwanicki v. Levin 


768 


Jasperson v. Dominion Tobacco Co. 
J. Dorety, The 
Jefferson Standard Life Ins. Co. ». 


Jensen, Southern Pac. Co. v. 479, 1114 
J. Menist Co., In re . 259, 276, 380 
John Bollman & Co. v. Bachman & 





Vol. XXXVII] 


Johnson, Bedal » 

Johnson v. Chicago & Pac. Elevator 
Co. 

Johnson v. Comm. 

Johnson, Mississippi ». 

Johnson, People ». 

Johnson, Phila. & Camden Ferry 


Jones & Co. ». Bond 
Jones, State ex rel. Ratner ». 
Joring v. Harriss 


Kane ». Commonwealth 
Kansas v. Colorado 

Kansas, Coppage » 

Kansas, State of, Dorchy ». 
Kate, The 

Kaufman ». Wade 

Keel, Goodman » 

Keeling, Sonneborn Bros. 7. .. . 
Keeton, Jefferson Standard Life Ins. 


1129, 1140 


Kentucky v. Dennison 

Kerley, American Nat. Bank ». 

Ketchum, D’Arcy ». 

Keyser v. Brown 

Kiersage, The 

Killeen, In re 

King, In re 

King, The, ». Almon 

King, The, West Rand Central Gold 
Mining Co. Ltd. » 

Kissinger, Comm. v 

Kleinert v. Hutchinson 

Klusmeyer, Evans ». 

Knapp »v. Alvord 

Knickerbocker Ice Co. v. Stewart 

Knotts, Woods v 

Koursk, The 


Lafargue v. Harrison 
Lalonde, Morrell v 
Landers Invest. Co. ». Baron 

Lanning, Hall ». 

Laramie County v. Albany County 358 
Larrinaga, The Mercedes de . 478, 406 
Lawton v. Sams 

Lederer, Penna. Co. etc. ». 

Levin, Iwanicki ». 

Levy »v. Cleveland 

Liberty Nat. Bank, Gillette ». . . 
Lincoln v. Burrage 
Lincoln v. Chamberlain 
Littlefield, Gorman 9 
Loan Ass’n v. Topeka 
Lochner v. New York . 


628 


361, 557, 1130 


TABLE OF CASES , 





XXXVii 
PAGE 

Logan v. United Interests Inc. 318, 760 

Lord Baltimore, The 

Lott, Smith ». 

Loucks, State ex rel. Coddington ». 

Louis Dolive, The 

Lucas, Turlington ». 

Ludington ». McCaughn 

Lum, Fauntleroy 9 

Luther v. Borden 

Luzerne County v. Morgan 


919 
44 


Macomber, Eisner 2. 


| Madison, Marbury 2. 


Mahaney ». State 

Mahler ». Eby 

Mangum, Frank ». Pie 

Manufacturers’ Finance Co., Salem 
Trust Co. ». 

Marbury ». Madison 


1118, 1136 
247 


7 | Marrable, Smith 2. 


Marshall ». Gordon 
Marshall, Hummel 2. 
Martin Bros., In re 
Mason v. Intercolonial Ry. 
Canada 

Massachusetts Motors Co., In re. 
Massie v. Asbestos Brake Co. 
Matchless Metal Polish Co., 


1144 
. 1142 
Hop- 

375, 396 
Matter of, see proper name. 

Matthews, Harder »v. 

Mayor of Boston, The, Fitzgerald ». 
McCarthy v. Walsh 

McCaughn, Ludington v. ... 
McCran, Att’y-Gen’l v. Public Serv. 

Ue Se eee ree ee 368, 392 
McCutcheon v. Wozencraft 778 
McKelvie & Co., Universal Steam 

Nav. Co. Ltd. 2 
McKinley, Davis » 

McOscar, Calthorpe 9 

Mellon, Frothingham » 

Menist Co., J., In re . . 259, 276, 380 
Mensching, People ex rel. Farrington 


Mercedes de Larrinaga, The . 478, 496 
Merriam, United States ». . . . . 303 
Messersmith v. Smith 
Metropolitan S. S. Co., Berwind- 
White Coal Mining Co. v.... 31 
Michaelson v. United States 486, 499, 1049 
Miles v. Safe Deposit & Trust Co. 9 
Milford, The City of 
Miller, Commercial Trust Co. of 
N. J. ». 
Miller Lumber Co., Floyd ». 








XXXVili TABLE OF CASES 


PAGE 
Bee DUE BS? a, 5, 273 
Minnesota Rate Cases, The 178, 297, 432 
Minto ». Hitchings & Co. . . 375, 396 
Mississippi v. Johnson. . ... . 353 
Missouri, First Nat. Bank of St. 

OEM a vidigtdn f eee 899, 907 
Missouri v. Illinois ....... 805 
Missouri State Life Ins. Co. v. Cran- 

BO 8 a aS oct RR CO II40 
Mitchell v. Standard Repair Co. . 417 
Mitford ». Mitford ....... 150 
Mobile & O. R. R. Co. v. Borden 

SP Each Si Kee ee oe 1139 
Modern Woodmen of America ». 

gy SE Ea Pa oe ae 261 
Modern Woodmen of America, 

Pe 82 ea 772 
I ek ig gk ig ON 44 
Monroe Gas Light Co. v. Comm. 461 
Montevallo Mining Co., In re . . 906 
Moore v. Dempsey ..... 247, 265 
Moore, Grenada Bank ». . ... 407 
Moore, Southwick » ...... 500 
Morgan, Luzerne County ». . .. 417 
Morice v. Bishop of Durham .. 687 
Moring ». Helms ........ 765 
Morrell », Lalonde ....... 154 
Morrison, Small» ....... 275 
Morse, The Anna E. ...... 43 
Moss v. Old Colony Trust Co... 328 
RP ata ade ate ant Mi ea” 269 
Mott v. Oppenheimer ...... 317 
Maller vy. Qregon . .. 3 3. ee 362 
Mullins’ Estate, In re... ... 915 
Malling 0. "Tayier 00's ed 268 
Mulloney v. Black ..... 253, 261 
ins a. Tamer 8 ee 173, 1128 
Murray & Tregurtha Co., Ely v.. 28 
Miuskeson, The... 2.0. 3%. 21 
Mutual Film Co. ». Industrial 

ie ien Gites Us ys! tes 1120 


Myers »v. International Trust Co.. 496 
Myers & Summers »v. United States gro 


Nabob of the Carnatic v. East India 
Re iehtin te OS a a eee ee 340 
ee, COO ek ks tes 1128 
Nassau Smelting & R. Works ». 
Brightwood Bronze Foundry Co. 262 
National Ass’n of Window Glass 


Mfgrs. v. United States... . 633 
National City Bank, Vietor ». . . 334 
Nef, Pennoyer @.....0. 5.5.55. 801 
Neighbors of Woodcraft, Buhl Inde- 

pendent School Dist.» .... 159 
Pee ee te te te ee 354 








[Vol. XXXVI 


PAGE 
New Bedford Co. v. Purdy ... 6534 
New Jersey Photo Engraving Co. 
NG ale Gia ee © oe 384 
New Jersey, Trentonv. ..... 159 
New River Co. v. Chesapeake & 
Gite Ry. Caw. rel 753, 773 
Newton v. Consol. Gas Co. . . . 432 
New York Life Ins. Co. v. Public 
BUN gee HOE CQ, 909 


New York Life Ins. Co., Quinn ». 498 
New York, Lochner v. . 861, 557, 1130 


Nickell, Davis & Banker v. . . . 395 
-Nickels v. State... . 2... 744, 774 
Noble State Bank v. Haskell. . . 839 


Nolte v. Hudson Navigation Co. . 761 
North America S. S. Corp., Coyle». 46 
North American Petroleum Co. ». 


SRO ive 6 SUAS GEG 465 
Nowak, Swoboda v....... 1133 
O’Brien, Sec. of State for Home 

I sa hee eee ae 505 
O’Brien, Webb v....... 372, 381 
a 5 ee ea 16 
Ceemee, The . . ON Ly 48 
Odenson, Hawthorne v. ..... 155 
Oetjen v. Central Leather Co. . . 348 
Oetting.v. Sparks... iw. 766 
Old Colony Trust Co. v. Continental 

monk of N.Y. 00°04 8 oe. 333 
Old Colony Trust Co., Moss v. . 328 
Gulle-s. Wells . 2 ob. me an 683 
Olsen, Board of Trade of Chicago 

Dobe Won Wire, AMET |g 136, 157 
Olverson v. Olverson ...... 913 
Omaha Country Club, Steenblock v. 391 
O'Malley v. O'Malley ...... 428 
Oppenheimer, Mott». ...... 317 
Opinion in the Lusitania Cases . 493 
Opinion in the War-Risk Insurance 

Premium Cases .20554.055 4% 495 
Opinion of the Justices, Im re . . 265 
Oregon, Bunting. ..... 362, 557 
Oregon, Muller v.. ....... 362 
Oregon, Pacific States Telephone 

Se a See. BL eeeae 346 
Osaka Shosen Kaisha v. Pac. etc. Co. 534 
Osborn, Craigv. ........ 1141 
Gicetls, The . . . os eouted S 539 


Pacific etc. Co., Osaka Shosen 
BOO. we HE 534 
Pacific Development Corp., Paul v. 466 
Pacific States Telephone Co. ». 
Cres nc ee WR 346 
Packard v. Fox Film Corp. ... 776 














Vol. XXXVII] 


PAGE 

Parks-Cramer Co. v. Southern E-- 
pian Ce) Se WH HLS Se 387 

Parramore, Cudahy Packing Co. v. 624 


Paul »v. Pacific Development Corp. 466 


Paulding, Decatur» ...... 354 
Payne, Dennison». ....... 779 
Payne, Hartford Ins. Co. v. . gor, 918 
Peabody »v. Interborough R. T. 
Oe ee ee 768 
Pease o: Peck) fw.) eek bee 1130 
Pennington Gap Bank, Electric 
Transmission Co. v%....... 634 
Pennoyer v. Neff ........ 801 
Pennsylvania Co. etc. ». Lederer . 628 
Pennsylvania, Prigg ». ..... 71 
Pennsylvania v. The Wheeling Bridge 
es SEN oie colonel 1021 
Pensacola S. S. Co. v. U. S. Shipping 
Bd. Emergency Fleet Corp. 45 
People ex rel. Farrington v. Men- 
aie & 6s 2. sevilla 472 
People ex rel. Terminal etc. Corp. 
Oi WEN soe ors oo Sma 471 
People ex rel. The Recess etc. Corp. 
ake ARMM MAY SS RC la 466 
People v. Johnson. ....... 385 
People v. Weller. .... . 1125, 1135 
Peters v. U. S. Mortgage Co. . 475 
Peterson v. Modern Woodmen of 
weer Ek a at attlouns 772 
Phellis, United States v.. . .. . 12 
Philadelphia & Camden Ferry Co. 
ee ae 377, 381 
Philadelphia & Reading Ry. Co. ». 
ee al a ee 826 
Piedmont Coal Co. v. Hustead . . 905 
Piedmont Coal Co. »v. Seaboard 
Pisietie® Gel. cso ed Fd. 27 
as mE ik we 26 
Piper, Adkinson». ....... 390 
Pepmeate, TH... cctlaniine™ 531 
Pollock v. Farmers Loan & Trust Co. 696 
Maoce &. Siete us cc fF 627 
Porterfield »» Webb. .... 372, 381 
Postiand,; The A siiwid i & diem 46 
Potomac Electric Power Co., Pub. 
wi: COO 8. ee. 366, 383 
Pott’s Will, Matter of. ..... 275 
Rite; Semte- Bk ew vel are 768 
Prigg v. Pennsylvania. ..... 71 
Proceeds of Waubaushene, Ins. Co. 
SPW ota tka. 6 2 22 


176, 293, 431 
Public Serv. Comm. of W. Va., Blue- 


TABLE OF CASES 





XXXix 


PAGE 


field Water Works & Improve- 

ment Co. ». 284, 431 
Public Serv. Ry. Co., McCran, 

PAPE-GOT ORY: 368, 3092 
Public Trustee, New York Life Ins. 


Colmar iat tered oe .6F Beards 909 
Public Trustee ». Wolf ..... 635 
Public Utilities Comm. v. Potomac 

Electric Power Co. . . . . 366, 383 
Purdy, New Bedford Co. ». . . . 534 
Putnam, Tax Comm’r». .... 7 
Pylkington’s Case. ....... 356 
Queen, The, Rustomje v. .... 341 
Quinn v. New York Life Ins. Co. 498 
Quong Wo, Ex parte ...... 841 
Railroad Comm. of Ga., Ga. Ry. & 

Power Co. Gi 630 jeiclesl. 289, 431 
Railroad Comm. of La., Brooks- 

Scams: CO: 8: 5 Rratlerce os 369 
Railroad Comm. of Ohio ». Hocking 

Valier Ry: Cos. i ore ot 755 
Railway Employees’ Dept. of the 

A. F. of L., United States v. . . 1109 
Matthoneer,; THE. ... . + aniisi'e 531 
Ralya Market Co. v. Armour & Co. 809 
Ratner, State ex rel., v. Jones . . 777 
Re, see proper name. 

Reagan v. Farmers’ Loan & Trust 

COS. 6 Weide e & nad 173 
Recess etc. Corp., People ex rel., v. 

Dar Pare ks ee 466 
Red Cross Line »v. Atlantic Fruit 

See PU yp eal & GS III4 
Reid, Comer & Trapp ». . 809 
Reynolds, Cooper v........ 801 
Richardson ». Harmon ..... 535 
Buleetts O. StatG tio nesned)s is 164 
Riverside Oil Co. ». Hitchcock . . 355 
Robinson, Ex porte ....... 1028 
Og errr Toe Pee 350 
Rhode Island Hospital Trust Co., 

UE EOS Wh dative ata’ 920 
Rose & Frank Co. ». Crompton 154 
Rosenberger, Wilcox Trux Inc. ». 767 
Pia ONUMEE GE keto 307 
Rousmanier, Hunt» ...... 254 
Rowan v. Runnels ....... 1130 
Rubens, Walbach v........ 274 
Rule, Union Pac. Ry. Co. v. . . 157 
Runnels, Rowanv. ....... 1130 
Rupest. City, TAS: . 6°: 0y 05 ens 20 
Russel ». Cambefort. ...... 820 
Russell v. Russell. .... 4... 916 
Rustelly’ Webb... 4): oe 618 0 321 








xl 


PAGE 
Russian Soviet Socialist Federated 
Republic, Wulfsohn ».. ... . 
Rustomje v. The Queen. .... 
Safe Deposit & Trust Co., Miles ». 9 
Salem Trust Co. v. Manufacturers’ 
Finance Co. 
Sams, Lawton v. 
Samuda’s Trust 
Samuels & Lesser, In re... .. 
Sandford, Scott ». 352, 
Saugerties Bank v. Delaware & Hud- 
son Co. 
Schafer v. Hall 
Schenck v. State Line Telephone Co. 
Schonert, New Jersey Photo En- 
omving Co. 0. ee 
Schooner ‘Francis McDonald,” 
Thames Towboat Co. ». . 
Schults’s*Appeal. 2 6. 8% 679 
Scott v. Sandford 852, 1149 
Seaboard Fisheries Co., Piedmont 


1133 
775 
1143 
795 


1149 


908 
ISI 
914 


384 


533 


27 
Sebastian, Hadacheck ». . ... . 847 


Secretary of State for Home Affairs 


AP i cca VES. TER 505 
Sewer Pipe Co., Connolly v. . . . 1130 
Shealy v. Southern Ry. Co. . 888, 919 
Sherman Gas & Electric Co. ». 

Beker 8 RED EO 601 
Shindler & Co., Dunham ». 798 


Shreveport Rate Cases ..... 889 
Se ae ee 26 
eee eee OT I 542 
Oetare 9. Gistare . 6 6 sss 2 823 
Slack’s Settlement, Jn re 511 
Slattery ». Haley .. 0... 163 


Slaughter House Case. ..... 
Slavski, Commonwealth v. . . 

Sly v. Van Lengen 
Small »v. Morrison 
Smith v. Lott 
Smith v. Marrable 
Smith, Messersmith »....... 
Smith, Sorrell 2. 
Smith, The General 
Smyth v. Ames 
Snetind, The 


oe. Se 6 tee 


A ey Mine US Ma he ae 


Suk Fred Se OE er, tai ae he 


, 8) 4. e >" = 


a ee SD Be ls it 


oho | ou ee 


ee eo pee ee ae ee 


Sohmer, Wheeler». ....... 817 
Sonneborn Bros. v. Keeling » Egy 
Sorrell ». Smith. ...... 143, 163 
mon Comet, Tae. Pee 38 


Southern Express Co., Parks-Cramer 


387 
Southern Pacific Co. v. Jensen 479, 1114 
Southern Ry. Co., Shealy ». . 


888, 919 


TABLE OF CASES 








[Vol. XXXVII 


PAGE 
Southwestern Bell Tel. Co., State of 
Mo. ex rel., v. Public Serv. Comm. 
ties) added uigix 176, 293, 431 
Southwick v. Moore. ...... 500 
Spaeth, Hallen ». . . 2 2.0. >. 630 
Sparks, Oetting ». ....... 766 
Standard Ice & Fuel Co., Turner ». 510 
Standard Oil Co., Black & White 
SO Mens i ea ws 382 
Standard Repair Co., Mitchell ».. 417 
Standard Tank Car Co., State ex 
i. 0 Sven ss) ier 465 
Stanton, Georgiav........ 353 
State, Archer v.. ..... II2I, 1135 
State, Benson ®.. 6 be Lei aes, 500 
State ». Crooker ........ 780 
Othte,; Hmochs &%. 2... 625 


State ex rel. Coddington ». Loucks 919 


State ex rel. Ratner v. Jones. . . 777 
State ex rel. Standard Tank Car Co. 

MS 6 UA Ure Ral 465 
State ex rel. Worsham ». Brown . 390 
ae ee 265 
State Line Telephone Co., Schenck 

Ge eine Se ae eee O14 
State, Mahaney», ....... 499 
ponte wR a aX 2% 273 
pt re, ae ce 269 
State Mutual Life Assur. Co., 

OD ee ek we OUR 1140 
State, Nickels 9.0 00 4% 744, 774 
State of Georgia, Cherokee Nation 

BOW ws tee eS eI 351 
State of Kansas, Dorchy ». 1129, 1140 


State of Missouri ex rel. South- 
western Bell Tel. Co. v. Public 
Serv. Comm. of Mo. . 176, 293, 431 

State of Washington v. Dawson & 

Co. 


III4 


State of W. Va., Comm. of Pa. v. 893, 912 
Sunte, Fonock 2. 6 Sd T-A}:iK 627 
Ciate-o.' Price 2.6 Sed. 768 
tite, Rickets s. 2. 50 164 
State ». Sullivan ........ 913 
State v. U. S. Fidelity & Guaranty 

SF a 2 ROS PE ony 388 
Bene ee a ee AME 680 


Steenblock ». Omaha Country Club 391 


Stevens, In ve. 6 owe oe IOUS. 637 
Stewart v. Hansen ....... 780 
Stewart, Knickerbocker Ice Co. 2. . 480 
Stoops v. Carlisle-Pennell Lumber 

Cat: ee doy RR LF a 775 
Stovall, Texas Farm Bureau Cotton 

ROPER FE Ce ee eG 145, 162 
Strain, Bynum». ........ 631 














Vol. XXXVIT] TABLE OF CASES xli 
PAGE PAGE 
Stranahan, Buttfield » ..... 1119| United States, Brown v.. . .. .- 385 
Strang v. Westchester County Nat. United States ». Carver . . . . 37, 534 
Mank .c.4.. wiernedliW 6 dose 149 | United States v. Coolidge 73 
Sugg v. Thornton. ....... 803 | United States, Dayton-Goose Creek 
eee a ky. |e Sees irae see. pe: 152 
Sullivan, State ex rel. Standard Tank United States ex rel. Hom Yuen 
oe Ce. B.... 6 asi i. ciidat 6) ::Jum 0. Dentom. . . . »-840- 379 
Superior Court of Los Angeles Co., United States Fidelity & Guaranty 
Hammons 02:33)... 6% wots oe Geel. GO: Pree Ge a ee ne 632 
Swift ». Tyson . . ws eee 84, 1129| United States Fidelity & Guaranty 
Swoboda v. Nowak ....... game. .€e., Se & .. 6 03 eh Khe 388 
United States, Frye v....... 1138 
Taliaferro, United States ». . 271, 1041} United States ». Hudson 73 
Tax Comm’r v. Putnam. .... 7| United States ». Inaba ..... 387 
Tay, Brooks & Backus v. Hawley 802} United States, Michaelson v. 486, 499, 1049 
Taylor & Fitzsimmons v. Henderson 803| United States ». Merriam ... . 393 
Taylor, Mullins» ....... 268 | United States Mortgage Co., Peters». 475 
Tennessee Copper Co., Georgia v. 895| United States, Myers & Summers 2. 910 
Terminal etc. Corp., People ex rel., United States, National Ass’n of 
o. Wealhlbs: ao562 seniesis Se eels 471| Window Glass Mfgrs. v..... 633 
Terrace v. Thompson ... . 372, 381} United States ». Phellis .... . 12 
Texas Farm Bureau Cotton Ass’n United States v. Ry. Employees’ 
GI ad cca ee 145, 162} Dept. of the A. F.of L.. . . 1109 
Thames Towboat Co. »v. The United States Shipping Bd. Emer- 
Schooner “Francis McDonald”. 533] gency Fleet Corp., Pensacola S. 
Thoe v. Chicago, M. & St. P.Ry.Co. sto] S.Cow........... 45 
Thomas, Grooms v........ 623| United States v. Taliaferro. . 271, 1041 
Thomas, The Hattie ...... 47| United States, Toledo Newspaper 
Zee, Teme 6... . . .. iy BRE GR es ae ee eee 1029 
“ERORAOR, SUBE Og kk eww 803 | United States, Union Bridge Co. v. rrrg 
Le Se ee 769 | United States, Wong Sun ». 774 
Toledo Newspaper Co. »v. United United States, Woodbridge »v. 482, 502 
RS Puree ag 6 ba a pul 1029 | Universal Steam Navigation Co. 
Topeka, Loan Ass’nv. ..... 1130} Ltd. v. McKelvie & Co... . 762 
Traer v. Chicago & Alton R. R. Co. 755] Utah Oil Refining Co., Glover v. 604, 636 
Trenton v. New Jersey ..... 159 
Tribune Co., City of Chicago v. . 158} Valencia, The ......... 33 
Tri-City Central Trades Council, Van Guilder v. Van Guilder . . . 771 
American Steel Foundries ». . . 1146| Van Lengen, Sly». ....... 272 
ce Rr ee ae ae 532 | Vaughan, Detroit Mortgage Corp. v. 473 
Truax v. Corrigan ..... 361, rz30| Viall v. Rhode Island Hospital 
Turemeten @. Laces... 2... ss COL RIE Gh eee Se es 920 
Turner v. Standard Ice & Fuel Co. 510] Vietor v. National City Bank 334 
ee, Die Bs ek ce 84, 1129| Vineis, Commercial Credit Co. ».. 161 
Union Bridge Co. v. United States rrrg| Wade, Kaufman». ....... 620 
Union Fish Co. v. Erickson .*. . 637] Walbach », Rubens ....... 274 
Union Pacific Ry. Co. v. Rule . . 157] Walker, Baconv. ........ 841 
United Interests, Inc., Logan »v. 318, 760| Wallace, Hill»... ...... 139 
United Mine Workers of America ». ee ces es ee wk ce 799 
Coronado Coal Co. ...... 139| Walsh, McCarthy» ...... 512 
United States, Adairv. ..... 361 | Walsh, People ex rel. Terminal etc. 
United States, American Express TR eg ke are 471 
Co., Aktieselskab, »». . .... 1134| Walter Adams, The. ...... 29 
United States, Baltimore & O. R. R Washington, State of, v. Dawson 











i 
i 
+ 





xlii INDEX-DIGEST [Vol. XXXVII 
PAGE PAGE 
Waterman S. S. Co., Farrel v. 478, 496 | Williams Ice Cream Co. v. Chase 
Waukesha Gas & El. Co.v. Comm. 461] Nat.Bank .......... 335 
Webb». O’Brien ...... 372, 381 | Williamson v. Williamson .... 252 
Webb, Porterfield». ..... 372, 381 | Winthrop, Farmers’ Loan & Trust 
Were ME 6 ee eS Se ee cece O17 
Weller, Peoplev.. .. ... 1125, 1135 | Witte». Bauderer. .. ..... 770 
Seema 5 cg FORO FE 683 | Wolf, Public Trusteev. .... . 635 
Westchester County Nat. Bank, Wolfe ». Bank of Anderson . . . . 264 
rey. 8 er ee 149 | Wolff Packing Co. v. Court of In- 
Western Light & Power Co., Colo- dustrial Relations ....... 1131 
rado &S. Ry. €o.v.. 2... . 625 | Wong Sun »v. United States. . . . 774 
Western Maid, The ....... 641 | Woodbridge v. United States. 482, 502 
West Rand Central Gold Mining Woods »v. Fort Smith & W. Ry. Co. 762 
Co., Ltd. v. The King ..... $40 | Woods ». Knotts. ........ 386 
Wheeler ».Sohmer........ 817| Wooley, Whistonv. ....... 636 
Wheeling Bridge Co., Pennsylvania Worcester City & County Banking 
Be tae pp ek: Ste eins 1021} Co. v. Firbank Pauling & Co. . . 820 
Whiston »v. Wooley ....... 636 | Worsham, State ex rel., v. Brown. 390 
Whiteley, Comm’r of Patents v. . . 354] Wozencraft, McCutcheon». ... 778 
Whittell, Allhusenv.. ...... 251 | Wulfsohn v. Russian Soviet Socialist 
Wiener, Berg Auto Trunk & Spe- Federated Republic ...... 349 
CME 6 gee a aS 389 | Wyoming ». Colorado ...... 805 
Wight, Hofimany......... 806 
Wilcox Trux Inc. v. Rosenberger . 767] Yagerv. Bedell ......... 629 
Willcox ». Consol. Gas Co. . . . . 488) Yankee, The .......... 28 





Yuille v. Hollinsworth ...... 920 




































HARVARD 
LAW REVIEW 


VoL. XXXVII NOVEMBER, 1923 No. 1 














STOCKHOLDERS AND THE FEDERAL INCOME TAX * 


A the Income Tax of 1894 was adjudged unconstitu- 
tional as a direct tax, as distinguished from an excise tax, - 
and therefore invalid because not apportioned among the states 
in proportion to their population,’ the Sixteenth Amendmert gave 
power to Congress to lay “ taxes on incomes from whatever source 
derived, without apportionment among the several states.” The 
Revenue Act of 1913 and its successors, down to the Revenue Act 
of 1921, now in force, were based upon this Amendment. 

Earlier authorities had assumed that an income tax is an excise 
or privilege tax. If so, it must be on the privilege of using one’s 
personal powers and one’s property to produce the income. This 
privilege, however, is the general privilege of acting, or of using a 
thing, and is compensated by the personal and the property taxes; 
it can therefore not be the subject of an excise tax.? There being 
then no act which can be taxed, the income tax must be imposed 
either upon the income itself as property or upon the person of 
the recipient with respect to his income. Is this permissible? 

To decide this question, we must examine the general nature 
of a personal and of a property tax. 

A personal tax is laid upon the person subject to it in return 
for protection given to him; and it may be fixed, like a poll tax, 





* Explanation of the references made in this article to the Department rul- 
ings will be found in the Introductory Notes to each Cumulative Bulletin issued 
by the Bureau of Internal Revenue. 

1 Pollock v. Farmers’ Loan & Trust Co., 158 U. S. 601 (1895). 

2 See 35 Harv. L. REv. 70. 
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at an arbitrary sum, or measured by the amount of his property.® 
Into this measurement, to be sure, the amount of his real estate 
may not enter; nor, in the United States, the amount of his 
tangible personalty already taxable as such.* The case in which 
the last point was decided was, it is true, brought to restrain a 
state from including such property in the personal tax, and was 
decided on the Fourteenth Amendment; but it would seem that 
the Fifth Amendment would similarly restrain Congress from 
imposing such a tax. The result, then, is that Congress may 
base a personal tax upon residents on the value of any property 
not already taxable. If an income is property not previously 
taxable, Congress may (as it does) tax residents upon their in- 
comes. This leads us to the consideration of income as property. 

A property tax is usually laid upon all property located, on 
_ the taxing day, within the territory of the taxing state. The tax 
is an annual tax, levied for a year; and property not within the 
state at the moment of levy escapes taxation for the year, though 
it may come into the state a day later, and remain there through- 
out the remaining three hundred and sixty-four days of the year. 
Such property might in general be neglected; though untaxed 
in that state, it was ordinarily taxed in the state from which it 
came. But new property, created within the state during the 
year, escapes the ordinary property tax altogether. While it 
would be unjust to lay an ordinary annual property tax upon it, 
since it receives protection, as a class, for only half a year on 
the average, it would not be unjust to lay upon it a special tax, 
adapted to its peculiar character. Such a tax is imposed upon 
it; we call it an income tax. 

An income tax, then, is a tax upon the property accruing during 
the year as income upon other property; or, in cases where its 
incidence is personal, it is a tax on a resident or domiciled person, 
measured by such otherwise untaxable property. 

Such being the nature of the income tax, what is income? It 
might have either of three meanings: (a) everything that comes 
in during the year — income as contrasted with outgo, receipts 
as against expenditures; (b) all products from the use of things 
or of personal powers, as contrasted with mere fortuitous gains 





3 Delaware Railroad Tax, 18 Wall. (U. S.) 206 (1874). 
4 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905). 
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from appreciation of value, gifts, windfalls, etc.— income as 
contrasted with capital; (c) all that comes in except what re- 
places things owned at the beginning of the year — income as 
contrasted with principal. 

(a) Income is certainly not used in the Constitution or the 
Revenue Act in the sense of all that comes in. Suppose a man’s 
house is burned, and he receives its value from an insurance 
company, or his land is taken by eminent domain, and he is paid 
for it by the state, this is no new property which should pay a 
tax; the transaction by which he received the property is not 
the creation of a new and otherwise untaxed species of property, 
but the mere transfer of property already taxed from one hand to 
another. 

(b) Income is at least all produce from the activity of persons 
and use of things, realized during the year. This is the narrowest 
possible source of income. The debatable question is, should 
the interpretation of the term be broader? 

(c) Shall income include every receipt not required to replace 
the value of property held at the beginning of the year? For 
instance,. suppose the market value of a stock doubled during 
the year, and the owner sold it for its higher value; has he 
realized income to the extent of the enhanced value? Or suppose 
there has been a general enhancement of money values by the 
lowering of the currency standard; does the owner of property 
who sells it at the new price realize income to the extent of the 
difference? If we apply our test of a just tax upon new property 
which would otherwise escape taxation, we must say yes, since 
the property was valued for the property tax at the beginning 
of the year at the earlier value, and no tax has really been paid 
measured by the enhanced value. 

The Revenue Act does in fact include such gains in value in 
taxable income; and though the Sixteenth Amendment does not 
define income, the Supreme Court was undoubtedly right in 
saying that the word as employed in American taxation included 
such gains.’ The federal Revenue Act therefore taxes incomes 
as distinguished from the principal existing at the beginning of 
the year. 

But it is to be noted that mere enhancement of value is not 





5 Merchants’ Loan & Trust Co. v. Smietanka, 255 U. S. 509 (1921). 
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income until it actually comes in, comes to hand, is in some way 
realized by the owner. So long as a person owns and occupies his 
dwelling-house, he is, to say the least, no better off if the value 
of it is doubled or trebled. If he sells it he gets the benefit of 
the enhancement. Capital gains are not income, therefore, until 
they are realized; and what constitutes realization is a difficult 
and disputed question. 

Gains in the value of capital may be realized in one of three 
ways: (a) by a cash sale; (b) by an exchange; (c) by being 
brought into an inventory. 

(a) Where a thing is sold for cash at a profit, the gain is ob- 
viously realized, and becomes a part of the income. Suppose, 
however, it is sold on credit; is the gain realized at once, or only 
when the cash is paid in? Generally speaking, the gain is re- 
garded as realized at once;° and if the debt proves a bad one and 
is written off later, it becomes a deduction. If, however, the 
payment is to be by instalments, the transaction is to be treated 
as a series of sales, and an aliquot part of the entire profit is 
regarded as realized on each payment.’ 

(b) In the case of an exchange of property or of any payment 
in things rather than in money, the question is more complex. If 
one receives fifty bushels of wheat, or one hundred shares of 
Steel Common, it is in substance the same as if one had received 
so much money; for the things can immediately and certainly 
be exchanged for a certain amount of money. But if two horse 
dealers exchange horses, there is no realization of profit, only 
the hope in each mind of a profit to be realized by a sale. In 
the language of the regulation, 


“ Gain or loss arising from the acquisition and subsequent disposition 
of property (by exchange) is realized only when as the result of a 
transaction between the owner and another person the property is 
converted into other property (a) that is essentially different from the 
property disposed of, and (b) that has a readily realizable market 
value .. . The question whether property has a readily realizable 
market value, and if so the amount thereof, is one of fact to be deter- 
mined in each case in the light of all the surrounding circumstances.’ ® 





6 O. D. 290 (C. B. 1. 542). 
7 U.S. Treas. Recs. 62, Art. 42. 
8 U. S. Treas. Recs. 62, Art. 1564. 
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(c) If property is brought into an inventory, on one side or 
the other, it is in substance a realization of its money value, and 
the gain is taxable; but of course this is a self-operative doctrine, 
since the inventory itself becomes the basis of taxation. If the 
item in question appears on the one side of the inventory or 
_ the other, it necessarily becomes part of the income or a deduc- 
tion from income. It is not necessary to examine further this 
method of realizing a gain, since (except in the case of a stock- 
broker or bank) no gain or income of a stockholder usually 
appears in an inventory. 

If a gain is not realized in any of these ways, it is not charge- 
able to the taxpayer as income. In the case supposed of an ex- 
change of horses between dealers, the new horse takes the place 
of the old; nothing appears in the tax return until the new horse 
is sold, and then the realized gain is the difference between the 
price received for the new horse and that paid for the old one. 

The stockholder, as such, receives a profit from the corporation 
only through dividends; and the dividends are paid either out 
of profits or surplus on the one hand, or out of capital on the 
other. A dividend payable out of capital is in total or partial 
liquidation of the interest of the stockholder. If any part of 
such a dividend in liquidation is income, it must be because the 
stockholder has realized a gain out of the transaction; that is, 
has received more in liquidation than his interest in the corpora- 
tion cost him. If the liquidation is total, the amount of income 
is easily ascertained; it is the total difference between what he 
received and what he paid in. If, on the other hand, the liquida- 
tion is partial, the profit must be figured on the shares which 
were retired, or, if the liquidation is the part of the value of all 
the shares, then the profit must be figured on the aliquot part of 
the investment which has been retired. Dividends in liquidation, 
therefore, present no special difficulties.’ 

Dividends out of surplus, on the other hand, present consider- 
able difficulty, in the assessment of-the federal income tax. At 
the moment after the closing of the stock book for a dividend, 
the stockholder’s interest in the company is diminished by the 
amount of the dividend which is coming to him. The declaration 





9 For an interesting case of dividends in partial liquidation see I. T. 1543 
(II. 1. 668). 
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of a dividend does not, therefore, increase the total value of his 
property right, although he has now the stock plus the dividend; 
but stock and dividend are now exactly equal in value to the 
stock alone as it was before the declaration of the dividend. 
Since, however, the dividend is declared out of surplus, it is de- 
clared out of property which has in the past been earned by the 
company. There has therefore been an increase in the value of 
the stockholder’s interest by the total amount of his share of the 
surplus. This enhancement of value is really, of course, an in- 
crease in the value of the property of the corporation itself, and 
the corporation must therefore pay, unless it has already paid, 
an income tax upon it. It would be unjust to make the stock- 
holders pay an income tax upon an enhancement of wealth which 
has already paid such a tax through the corporation. This injus- 
tice is not perpetrated by the federal income tax; for in all cases 
where the corporation has paid the normal income tax on its own 
gains, the stockholder has credit for his share of the normal tax, 
and pays only the surtax. 

We must then regard the stockholder as receiving, by the pay- 
ment to him of a dividend out of surplus, the gain in the value of 
his stock which already existed, to be sure, but was unrealized. 
On this gain, so realized, he must pay a surtax; the normal tax 
also, if the corporation is a foreign one, which has not paid a 
normal tax to the United States. 

A few interesting questions have arisen as to whether a pay- 
ment or allowance constitutes a dividend. A Building and Loan 
Association credits to the stockholders, who are paying for their 
stock by monthly instalments, a certain share of the earnings. 
It is urged that these credits, until the time when the stock is 
paid for, should be regarded as mere compensation for the money 
paid in and therefore as interest. The Income Tax Unit, however, 
held that since profits so credited were not fixed in amount and 
were conditioned upon the corporation earning a profit they were 
therefore dividends and to be regarded as income.*° 

Where stockholders paid in only a part of the par value of the 
stock, and the corporation out of its earnings debited its surplus 
and credited capital stock with an amount equal to the portion 
of the par value of the stock not paid in by the stockholders, this 





10 J. T. 1665 (II. 8. 892). 
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amount, so inuring to the benefit of the stockholders as payment 
for their stock, was a cash dividend.” In a similar case, where 
a stockholder gave a note in part payment for the new stock, 
and all dividends on both new and old stock were credited on 
the notes, this was held to be a receipt of a cash dividend and 
taxable as such.” 

In order to be received a dividend need not necessarily be 
paid in money. If a dividend is declared payable in things, these 
things are gains severed from the surplus of the corporation and 
realized by the stockholder. So where a National Bank utilized 
a portion of its undivided profits in creating a savings bank and 
trust company, and the stock of this new company was held by 
trustees for the shareholders in the National Bank, this was a 
dividend in property, and would be included in the income of 
stockholders in proportion to the value of their interests.* Ex- 
amples of dividends received in property are dividends payable 
in liberty bonds,* in debenture bonds of the same company,” in 
stock of another corporation;*® and so, where an insurance com- 
pany issued interest-bearing certificates of profit, maturing in six 
years, and subject to reduction in case of loss by the company, 
these certificates were held to be an immediate dividend up to 
their actual value at the time issued.’’ 

Where, however, instead of declaring an ordinary dividend out 
of surplus the corporation declares a stock dividend (that is, 
credits capital with the whole or a part of the surplus and issues 
shares, to the amount so credited, to the stockholders) it has 
been vigorously asserted and as vigorously denied that the receipt 
of this new stock constitutes the receipt of income. The Supreme 
Judicial Court of Massachusetts in the case of Tax Commissioner 
v. Putnam ** held that the value of the stock so received severed 
from the general property of the corporation a portion of property 
which is the equivalent of money; and that the new stock was 





11 A. R. R. 1127 (I. 45. 575). 

12 T, T. 1740 (II. 17. 1021). 

13 Q, D. 152 (C. B. 1. 243). 

14 Q, D. 262 (C. B. 1. 249). Or in promissory notes; O. D. 471 (C. B. 2. 883). 
15 Doerschuck v. United States, 274 Fed. 739 (E. D. N. Y., ro2r). 

16 Peabody v. Eisner, 247 U. S. 347 (1918); A. R. R. 435 (C. B. 4. 1528). 
17 Q. D. 589 (C. B. 3. 1067). 

18 227 Mass. 522 (1917). 
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therefore received as income. The same question was soon raised 
under the federal income tax and it was decided that the stock 
dividend was not taxable as income.’® The decision in this case 
was followed by the House of Lords in interpreting the British 
Income Tax Act.”” Finally in view of the difficulty of the ques- 
tion a re-argument was allowed in the Supreme Court of the 
United States and a final decision to the same effect was reached 
in Eisner v. Macomber.” Mr. Justice Pitney delivered an ela- 
borate opinion, the gist of which follows. The declaration of 
a stock dividend is no more than a book adjustment; for no part 
of the assets of the company is separated from the common fund. 
The profits of the corporation which have been converted into 
capital are withdrawn from distribution; but the aggregate assets 
and liabilities of the corporation are not affected in the least, nor 
is the pre-existing proportionate interest of any stockholder 
altered. ‘The new certificates simply increase the number of 
the shares, with consequent dilution of the value of each share.” 
“Far from being a realization of profits of the stockholder, it 
tends rather to postpone such realization, in that the fund repre- 
sented by the new stock has been transferred from surplus to 
capital, and no longer is available for actual distribution.” The 
entire interest of the stockholder in the business of the company 
remains “ subject to business risks which may result in wiping 
out the entire investment.” 

It is obvious that the gist of the decision lies in the last 
quoted words. How can the stockholder be said to have realized 
a profit when without any change in his own relation to the com- 
pany a poor season may reduce the value of his entire present 
holding of the stock to his original investment or even less? So 
long as he continues to hold all the stock that represents his 
original interest in the company, he touches no profit and, so 
far as he can tell, he may never touch a profit. Of course, if he 
sells the stock received as a dividend, he withdraws his invest- 
ment to that extent from the vicissitudes of the business, and 
therefore realizes whatever profit there may be in the transaction; 
but the same thing would be true if, before the stock dividend 





19 Towne v. Eisner, 245 U. S. 418 (1918). 
20 Commrs. of Inland Revenue v. Blott, [1921] 2 A. C. 171. 
21 252 U. S. 189 (1920). 
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had been declared, he had sold a corresponding proportion of his 
original shares. If any profit is realized from a stock dividend, 
therefore, it is realized not when the dividend is declared but 
when the stock is sold, and is in the nature of gain on a closed 
investment. This is true though the dividend paid to a holder 
of common stock is declared and paid in preferred stock;”* or 
in scrip certificates, issued to stockholders for fractional parts 
of a share.” 

Similar to a stock dividend is the issuing of rights to subscribe 
to stock at less than the market price. If the right is exercised 
and the new stock purchased, there is no income — rather outgo; 
and though new stock is received, which is presumably worth 
more than the amount paid for it, the gain is not realized. It is 
still within the power of the company and may be lost by the 
company. If the rights are sold there is of course a realization 
of a profit, if the price received is greater than that portion of the 
original investment represented by the rights.”* 

A certain corporation, the M. Company, procured the forma- 
tion of another corporation called the O. Company with capital 
stock of no par value. The parent company subscribed to all the 
stock at “ 3x” dollars a share, and the money received by the 
new company was invested in certain property. The M. Com- 
pany then gave to its shareholders rights to purchase the stock 
in the O. Company, share for share, at “ 3x” dollars a share. 
It was claimed that the rights so issued were to be regarded as 
a stock dividend under the decision in Miles v. Trust Co.> The 
Income Tax Unit, however, distinguished that case on the ground 
that those rights were to subscribe to the capital stock of the 
original corporation, and were therefore in the nature of stock 
dividends; whereas the rights in the present case were rights to 
subscribe to new stock in another company. The right to sub- 
scribe to new stock in the ordinary case is a real diminution of 
the value of the prior stock, since it involves the division of the 
original capital among the old shares and the new fractional 
shares represented by the rights. In this case, however, when 





22 OQ. D. 801 (C. B. 4. 1441). 

23 Q. D. 859 (C. B. 4. 1538). 

24 Miles v. Safe Deposit & Trust Co., 259 U. S. 247 (1922). 
25 Supra. 
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this new stock was paid for, the stock in the M. Company would 
represent exactly what it had represented before, without diminu- 
tion of either capital or surplus, and the value represented by 
these rights would be an entire addition to the value at the time 
the transaction was initiated. The M. Company at the end of 
the transaction had the same surplus as before the initiation of it 
and could declare a dividend out of it. The stockholder has 
therefore realized the distribution of a new profit and is taxable 
upon it as income.”*® 

Under the law of the state concerned a stock dividend received 
by a trustee was not held as part of the corpus of the trust estate, 
but was turned over to’the life beneficiary. It was claimed that 
this was taxable because the beneficiary was not the stockholder 
and he therefore received a mere thing of value as income. The 
Income Tax Unit, however, pointed out that the beneficiary was 
taxable rather than the trustee in the case of a trust estate only 
upon income paid over to him; and since by the case of Eisner v. 
Macomber the stock dividend is not income in the hands of the 
trustee, it could not be so considered when it reached the bene- 
ficiary.?" 

In some states it is not permissible directly to declare a stock 
dividend. In that case, if an increase in capital stock is desired, 
it is accomplished by declaring a dividend in cash to the stock- 
holders, who agree to purchase new stock with the cash paid them 
as dividends. In such a transaction, though it is entirely carried 
out merely by an exchange of checks, the dividends are cash 
dividends and not stock dividends. It is entirely in the option 
of the stockholder (except in so far as his contract binds him 
to do otherwise) to keep his cash and not to pay for the stock. 
Though bound by his contract to take the stock, he can pay for 
the stock as well out of any other money as out of the money 
received on the dividend.” 

It is well settled, therefore, in interpreting the Federal Income 
Tax laws that an ordinary dividend represents income received 
by the stockholder, but a dividend in the stock of the corporation 
itself is not income realized; and this distinction is recognized 





26 J, T. 1546 (II. 1. 672). 
27 T, T. 1622 (II. 4. 810). 
28 T. B. R. 63 (C. B. 1. §29). 
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in the latest act.”® A complicated and difficult question arises, 
however, when by a reorganization or otherwise, two similar 
corporations exist, the stock in which is distributed among stock- 
holders. 

In 1915 the du Pont Powder Company, a New Jersey cor- 
poration, was reorganized by conveying all its assets to a new 
Delaware corporation, receiving in exchange from the new cor- 
poration debenture stock sufficient to cover its bonds and pre- 
ferred and common stock, and an amount of common stock of 
the new company equal to twice the amount of the common 
stock of the New Jersey company. The latter company then 
distributed the new stock to its shareholders, two shares for one, 
retained the debenture bonds in its own treasury, and ceased 
active business. A tax was levied on the stock distributed; and 
this tax was upheld by the Supreme Court.*° It was strongly 
argued that the two corporations were in fact identical, and that 
it was established by prior decisions ** that form would be dis- 
regarded and the substance of the matter followed by the court 
in dealing with closely allied corporations. To this it was 
answered that the corporations were entirely distinct; nothing 
prevented the stockholders in the New Jersey company from 
selling all their stock in the new company while retaining the old, 
thus entirely severing the management of the two companies. 
The case seems to follow the distinction in Eisner v. Macomber. 
The stock in the Delaware company was not in any sense subject 
to the vicissitudes of the business of the New Jersey company; 
and the stockholder could vary his holding in one company with- 
out at all affecting his interest in the other. The value of the 
shares he held before the reorganization was diminished by the 
full amount of the distributed stock; but whether he held or sold 
this stock his share in the old company would remain unaffected. 

The Prairie Oil and Gas Company, a Kansas corporation, 
produced and sold oil, and transported it in a pipe-line. The 
business of transportation was held to be interstate commerce 





29 Revenue Act of 1921, § 201 (d), 42 Strat. at L. 227, 1921 Fep. Stat. Ann. 
122, 124, 

30 United States v. Phellis, 257 U. S. 156 (1921). 

81 Southern Pacific Co. v. Lowe, 247 U. S. 330 (1918); Gulf Oil Corp. v. 
Lewellyn, 248 U. S. 71 (1918). See to the same effect Weiss v. Stearn, 285 Fed. 
689 (6th Circ., 1923). 
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and to come under the cognizance of the Interstate Commerce 
Commission, while the remainder of the business became subject 
to supervision by the Federal Trade Commission. It was there- 
fore deemed best to separate the two functions of the corporation, 
and to put the transportation of the oil into the hands of a new 
company, the Prairie Pipe Line Company. The oil company 
conveyed all its transportation assets to the new company, re- 
ceiving in return its agreed value in stock of the new company; 
and this stock was distributed to the stockholders of the old 
company. The surplus of the old company before reorganization 
was greater than the capitalization of the new corporation, so that 
the original capital of the old company was unimpaired. The 
court, following the decision in the Phellis case,** held that this 
constituted a taxable dividend.” 

One Cullinan owned about a quarter of the stock of a Texas 
Petroleum Company, for which he had paid par. This company 
was dissolved under the Texas law and its property placed in 
the hands of trustees in liquidation. The next year the trustees 
organized two Texas corporations, a producing company and a 
pipe-line company. All the assets were transferred to these 
corporations, one-half in value being transferred to each. From 
each they received $1,500,000 stock and the same amount in 
bonds which were their total issues. They also organized a 
Delaware corporation to which they transferred all the stock of 
each of the new corporations, receiving $3,000,000 of its stock. 
The trustees therefore held $3,000,000 in stock of the Delaware 
corporation and $1,500,000 in bonds of each of the Texas cor- 
porations. These securities were then distributed pro rata among 
the persons who had been stockholders in the original company. 
The entire purpose of the dissolution of the original company 
was this reorganization. The new companies had no assets except 
those that they received from the trustees. Cullinan therefore 
received about $1,500,000 in securities of the new companies as 
against his original investment of $25,000. It would appear that 
the securities of the new corporations were worth par. The 
Collector of Internal Revenue assessed an income tax on 
$1,475,000 gain. It was attempted to distinguish the Phellis and 





82 Supra, note 30. 
83 Rockefeller v. United States, 257 U. S. 176 (1921). 
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the Rockefeller cases on the ground that in those cases the stock 
was distributed out of the treasury of the original corporation, 
whereas here there was no original corporation left and therefore 
this was a mere exchange of a claim on assets for the securities 
which represented those assets. The court, however, pointed 
out that though this was not a distribution of surplus, it was a 
dividend in liquidation of the original corporation and therefore 
represented a gain realized at the time of the distribution. It 
was true that the new Texas corporations were really reorganiza- 
tions of the old corporation, but the Delaware corporation whose 
stock was received was an entirely different company which was 
free at any time to sell the stock of either of the new Texas 
companies and invest the proceeds otherwise; so that “all interest 
of the holding company in the original enterprise might be parted 
with, without, in any way, affecting the rights of its own stock- 
holders.” ** 

These decisions are all hard cases; the reorganizations were 
intended to be only formal, and there was in fact no alteration 
in the business. The dividends were regarded by stockholders as 
stock dividends, and indeed differed only technically from such 
dividends. Yet it is to be noticed that the very distinction be- 
tween cash and stock dividends seems merely technical. The 
result of the decisions is that the time of realization of profits 
from the corporate business is accelerated. In the long run, 
unless there is some change in the law affecting the situation, 
there will be no difference except loss of interest on the taxes 
paid. In cases where the stockholder bought his stock long be- 
fore the reorganization and held it until long after, as was actually 
true in these cases, the payment of the tax was only a question 
of time. Sometime the profit realized by the corporation must 
come to the stockholder through sale of the stock or through 
liquidation of the corporation, and he must then, at any rate, pay 
a taxonit. It is true that one or both of the corporations might 
be unsuccessful, and suffer losses that would balance the earlier 
gains; but in that case the stockholder would eventually have 
a loss to deduct which would square the account. If the stock- 
holder did not hold his new stock but sold it, his gain would of 
course be realized at that time, and he is not affected by the 





34 Cullinan v. Walker, 43 Sup. Ct. Rep. 495 (1923). 
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decision. The only really hard case on its face appears to be 
that of a stockholder who bought his stock shortly before the 
reorganization, paying for it, of course, on the basis of its then 
value, including surplus. To him, the surplus is part of capital, 
and by receiving the new stock he gains nothing; his total hold- 
ings after reorganization are worth no more than he paid. The 
case of such a stockholder is considered by the court, but not 
very sympathetically. In truth, it seems that even this stock- 
holder has no reasonable ground of complaint. If he has been 
deceived in his investment, he has only to sell out altogether; 
assuming that he gets for both old and new stock exactly what 
he paid for the old stock, his loss on the old stock is exactly 
equal to his gain by the dividend, and cancels it, so that he 
will have no tax to pay. In order to do this he must indeed 
give up his investment; but ex hypothesi he is not satisfied 
with it. If he chooses to keep it, notwithstanding the tax, he is 
hardly an object of pity. When he eventually sells, his loss 
on the old stock will be a deduction to the extent to which it is 
maintained. 

It seems, then, that the stockholder is on the whole quite 
fairly treated by the Federal Income Tax law; that he pays a 
tax only on what is actually realized, and not even on that so 
far as a tax has already been paid on the profit by the corpora- 
tion; and that in its administration the true intent of the legis- 
lature has been preserved. 

Joseph H. Beale. 


Harvarp Law SCHOOL. 
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THE FEDERAL MARITIME LIEN ACT 


N°? branch of the Admiralty has been marked by such com- 

plication as developed in the rules regarding maritime liens 
for repairs, supplies, and similar matters. Innumerable decisions 
were based on technical distinctions of fact and on artificial 
rules of law; on questions of home port and foreign port; on 
presumptions for or against credit to the vessel under varying 
circumstances. The Federal Maritime Lien Act, — designed 
primarily to simplify the law, — was approved on June 23, 1910, 
and was re-enacted with amendments in the Merchant Marine 
Act, 1920. It has therefore been law for thirteen years, during 
which time it has been construed frequently by the District 
Courts and the Circuit Courts of Appeals and, recently, by 
several decisions of the Supreme Court. It may, therefore, be of 
interest to review the decisions under the Act and to note how 
far its purposes have been accomplished and its interpretation 
established. 

As Mr. Fitz-Henry Smith pointed out in his valuable article 
in this Review for January, 1911, the chief purposes of the Act 
were (1) to do away with the distinction between the furnishing 
of repairs, supplies, etc., in the home port and in foreign ports; 
(2) to remove the artificial rules respecting presumptions of 
credit to vessel or to owner; and (3) to supersede in great 
measure the numerous state statutes which, in order to over- 
come the presumption that no lien arose from supply in the 
home port, had created different rules for the domestic vessels of 
each state. 

There can be no doubt that the Act has in great part achieved 
its purpose of simplifying the law. Within the scope of the Act, 





the wilderness of decisions on home and foreign ports, on pre- . 
sumptions of credit and on the state statutes, has been ended; 
and the amount of litigation on the whole subject has been very 
much reduced. The practical application of the statute has, how- 
ever, developed a number of uncertainties in its meaning. These 
difficulties are partly in the construction of the novel features 
of the Act, — such as the specification of the persons whose order 
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presumptively creates a lien. But they are also largely questions 
of general maritime lien law, which now arise under the statute 
simply because the statute is, to a considerable extent, declara- 
tory of the pre-existing law, — such questions as when a supply- 
man is put on inquiry, and so forth. Difficulties of the latter 
class were neither created nor abolished by the statute. 

The effect of the statute on pre-existing law is concisely stated 
by the Circuit Court of Appeals for the Second Circuit in The 
Oceana,’ as follows: 


“ Obviously the act was passed in restriction of the rights of vessel 
owners and in the aid of those who furnish repairs, supplies, and other 
necessaries. It wiped out all difference between foreign and domestic 
vessels, and between repairs, supplies, and other necessaries furnished 
in the home port, as distinguished from those furnished in foreign 
ports, and between such as were ordered by the master and such as 
were ordered by the owners. It created a presumption of law of the 
vessel’s liability for all repairs, supplies, and other necessaries ordered 
by the master, managing owner, ship’s husband, charterer, any person 
to whom the management of the vessel is intrusted at the port of 
supply, owner pro hac vice, and conditional vendee. There is an ex- 
ception in favor of the vessel owner, relied upon by the claimant in 
this suit, in the case of repairs, supplies, or other necessaries ordered 
by a charterer or conditional vendee, who has no authority to bind 
the vessel, provided the repair and supply men knew, or ought with 
reasonable diligence to have learned, that the charter or conditional 
agreement of sale deprived the charterer or vendee of this authority.” 


In applying such general statements as this, it must always 
be borne in mind that the Act does not purport to cover the 
whole subject of maritime liens for supplies. It covers only 
liens for necessaries ordered by certain persons. As to ground 
which it does not cover, the old law, including the state statutes, 
remains in force. 

The Act is now Section 30, subsections P to T, of the Merchant 
Marine Act, 1920. In its present form, it reads as follows: 


“Subsection P. (formerly section 1). Any person furnishing repairs, 
supplies, towage, use of dry dock or marine railway, or other neces- 
saries, to amy vessel, whether foreign or domestic, upon the order of 
the owner of such vessel, or of a person authorized by the owner, shall 





1 244 Fed. 80, 82 (2nd Circ., 1917). 
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have a maritime lien on the vessel, which may be enforced by suit 
in rem, and it shall not be necessary to allege or prove that credit: was 
given to the vessel. 

“ Subsection Q. (formerly section 2). The following persons shall 
be presumed to have authority from the owner to procure repairs, sup- 
plies, towage, use of dry dock or marine railway, and other necessaries 
for the vessel: The managing owner, ship’s husband, master, or any 
person to whom the management of the vessel at the port of supply 
is entrusted. No person tortiously or unlawfully in possession or charge 
of a vessel shall have authority to bind the vessel. 

“ Subsection R. (formerly section 3). The officers and agents of a 
vessel specified in subsection Q shall be taken to include such officers 
and agents when appointed by a charterer, by an owner pro hac vice, 
or by an agreed purchaser in possession of the vessel; but nothing in 
this section (originally ‘ Act’) shall be construed to confer a lien when 
the furnisher knew, or by exercise of reasonable diligence could have 
ascertained, that because of the terms of a charter party, agreement 
for sale of the vessel, or for any other reason, the person ordering the 
repairs, supplies, or other necessaries was without authority to bind 
the vessel therefor. 

“‘ Subsection S. (formerly section 4). Nothing in this section (orig- 
inally ‘ Act’) shall be construed to prevent the furnisher of repairs, 
supplies, towage, use of dry dock or marine railway, or other neces- 
saries, or the mortgagee, from waiving his right to a lien, or in the 
case of a preferred mortgage lien, to the preferred status of such lien, 
at any time, by agreement or otherwise; and this section (originally 
‘ Act’) shall not be construed to affect the rules of law now existing in 
regard to (1) the right to proceed against the vessel for advances, (2) 
laches in the enforcement of liens upon vessels, (3) the right to pro- 
ceed in personam, (4) the rank of preferred maritime liens among 
themselves, or (5) priorities between maritime liens and mortgages, 
other than preferred mortgages, upon vessels of the United States. 

“Subsection T. (formerly section 5.) This section (originally 
‘ Act’) shall supersede the provisions of all State statutes conferring 
liens on vessels, in so far as such statutes purport to create rights of 
action to be enforced by suits in rem im admiralty against vessels for 
repairs, supplies, towage, use of dry dock or marine railway, and other 
necessaries.” 


The italicized words were added by the Merchant Marine 
Act, 1920. A number of other less important changes in phrase- 
ology were also made, which are not indicated above. 
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I. WHat Reparrs, SuPPLIES, Etc., FALL WITHIN THE Act? 


To come within the Act, the services and supplies must be 
of the kinds enumerated in subsection P and must be furnished 
to the vessel. 

The Act of 1910 covered repairs, supplies, use of dry dock 
or marine railways, and “ other necessaries.” The chief uncer- 
tainty in this enumeration arose out of the phrase “ other neces- 
saries.” Was towage included? Were pilotage, wharfage, steve- 
dores’ services? Were repairs or supplies covered if they were 
not strictly necessaries, —e.g., wireless equipment? Were in- 
surance premiums covered? Had the Act any application to 
salvage? Did it give a lien to a person who advanced funds for 
the payment of lien claims? 

In general, the Act has been strictly construed in respect to 
these matters. All the items suggested are, in a broad sense, 
necessaries. But the word “ necessaries ” has been construed to 
refer only to things eiusdem generis with those specifically 
enumerated, and is to be interpreted as it was by the general 
maritime law prior to the statute.” 

1. Towage, pilotage, etc. While towage, which was not men- 
tioned in the Act of 1910, was specifically included by the 
amendment of 1920, the decisions regarding towage prior to 
1920 are still important as illustrations of the reasoning which 
the courts apply to the construction of the Act. 

The original Act was held not to include such supplies and 
services, incident to operation, as, by the general maritime law, 
ordinarily gave rise to liens ipso facto, even when furnished in 
the home port. These were well described by Judge Gray in 
The Alligator,® as follows: 


“There are maritime services which are usually rendered under cir- 
cumstances which make them so essential to the movement of a vessel, 
and to the performance of her primary function, as an instrument of 
commerce, that the admiralty law presumes they are rendered on the 
credit of the vessel, in the absence of proof to the contrary, and 
creates a maritime lien in their favor, independently of the question 





2 The J. Doherty, 207 Fed. 997 (S. D. N. Y., 1913). 
8 161 Fed. 37, 40 (3rd Circ., 1908). 
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whether it be a domestic vessel, or not. Notable examples are the lien 
for pilotage services, the lien for seamen’s wages, for towage services 
and for salvage services.” 


Such peculiarly indispensable services, which ordinarily gave 
rise to liens as of course, lay outside the confused region where 
questions of home port and foreign port and of presumptions of 
credit to owner or to ship had created so much complication 
and uncertainty. When, therefore, the courts came to construe 
the term “ necessaries ” in the statute, they held that such ser- 
vices were not within the area of confusion which the Act was 
designed to clarify, and also that they were not eiusdem generis 
with the enumerated items. In The J. Doherty,‘ Judge Veeder 
said: 


“In the broad sense of the term everything is necessary for a ship 
which tends to facilitate her use as such or to save her from danger. 
In that sense seaman’s wages, salvage, and towage are necessary. But 
such is not the ordinary meaning of the word when used in connection 
with supplies and repairs. It means merely such things of that general 
nature as are fit and proper for the use of a ship. As a technical 
term it is not properly used in as broad a sense as its colloquial meaning 
would imply. Hughes’ Admiralty, 96, 97. Moreover, the evils which 
the act of 1910 sought to remedy had no application to towage. 
Statutes relating to repairs, supplies, and other necessaries were enacted 
by the states and were enforced by the federal courts in consequence 
of the declaration of the Supreme Court in the case of The General 
Smith, 4 Wheat. 438, . . . that the general maritime law provided 
no lien for such necessaries when furnished in the home port. But 
the Supreme Court has never suggested that the general maritime law 
gave no lien for towage or similar services rendered in the home port 
of the vessel, and therefore the necessity for a municipal law upon the 
subject, as in the case of maritime necessaries, did not exist.” 


On this reasoning, it became settled that towage was not 
within the statute.° This led to the amendment of 1920, speci- 
fically covering towage. It seems doubtful whether this amend- 





* 207 Fed. 907, tooo (S. D. N. Y., 1913). 

5 The J. Doherty, 207 Fed. 997 (S. D. N. Y., 1913) ; The Hatteras, 255 Fed. 
§18 (2nd Circ., 1918) ; The Mona, 282 Fed. 468 (4th Circ., 1922). But see Coyle v. 
North America S. S. Corp., 262 Fed. 250, 257 (sth Circ., 1920). 
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ment brings other claims of the class under discussion, such as 
pilotage, wages, and so forth, within the scope of the Act.° 

2. Wharfage. Prior to the statute, it was not clearly settled 
whether or not wharfage furnished to a vessel in her home port 
gave rise to a lien.’ Whether wharfage comes within the statute 
does not appear to have been decided. The question arose in 
The Geisha,* but Judge Dodge, while sustaining the lien, did 
so on grounds not involving the statute. -The answer here also 
would seem to depend on whether Wharfage is to be deemed 
eiusdem generis with the other items enumerated in the Act. 

3. Stevedoring has given rise to some conflict of decision. 
Manifestly it falls outside the class of urgent services such as 
towage and pilotage. But the services of stevedores are abso- 
lutely necessary for a cargo-carrying vessel. A lien presump- 
tively arises, apart from the statute, if the service be rendered 
in a foreign port.® Clearly, too, claims for stevedoring fall 
within what we have called the “ area of confusion,” which it 
was the purpose of the Act to clarify. On these grounds, it 
would seem that stevedoring might well have been held to fall 
within the statute, and such has been the decision in some 


cases. Thus in The Rupert City,’° Judge Neterer said: 


“Tt is evident, therefore, if we construe the statute as intending to 
raise the presumption of a lien only where the maritime law does not 
create one, that the act does apply to the furnishing of stevedores by a 
contractor in the home port or on the order of the owner, for by the 
general maritime law, no lien arises from such a contract. Still further, 
if we apply the rule of ejusdem generis, the furnishing of stevedores 
under such a contract is similar to that of a contractor’s furnishing of 
workmen to do repairs, so that it would come strictly within the phrase 
‘ other necessaries,’ even though such term be limited to necessaries of 
a nature similar to those mentioned.” 





6 But see The Henry S. Grove, 285 Fed. 60 (W. D. Wash., 1922), discussed 
infra, p. 21. 

7 See Ex parte Easton, 95 U. S. 68 (1877); The Advance, 60 Fed. 766 (S. D. 
N. Y., 1894) ; The C. Vanderbilt, 86 Fed. 785 (E. D. N. Y., 1898), and authorities 
there discussed by Thomas, J. A lien in the home port is upheld in the Second 
Circuit. The Scow No. 15, 92 Fed. 1008 (2nd -Circ., 1899); The Poznan, 
1923 Am. Mar. Cas. 413 (S. D. N. Y.). 

8 200 Fed. 865 (D. Mass., 1912). 

® Luckenbach v. Pearce, 212 Fed. 388, 392 (5th Circ., 1914). 

10 213 Fed. 263, 269 (W. D. Wash., 1914). 
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In the Second Circuit, however, a different view was taken. 
In The Oceana," Judge Veeder sustained a Commissioner’s 
ruling disallowing a lien for stevedoring; and in The Muske- 
gon,’ Judge Learned Hand squarely held that the Act of 1910 
did not cover stevedoring. This holding received the sanction 
of the Circuit Court of Appeals. The Court said, per Hough, J.: 


“Other necessaries’ mean matters ejusdem generis with repairs 
and supplies, and that the charge of a master stevedore does not 
belong to that class is we think entirely plain. 

“To the full enjoyment and profitable occupation of a ship there 
are many services which are convenient, useful, and at times necessary; 
stevedoring is one of them, but it cannot be promoted into that class 
of claims, long described as ‘repairs and supplies’ by force of the 
statute, unless the statute be deemed as intended to create a maritime 
lien in the home port for everything that gives a maritime lien abroad. 
No such intention can be discovered in the language of the act nor 
from the history thereof.” +* 


This decision would seem to settle the law in so far as the 
Act of 1910 is concerned. Does the Merchant Marine Act of 
1920, by adding “ towage” to the enumerated items, thereby 
extend the category so as to include usual operating expenses 
under the term “ other necessaries ” and thereby bring in steve- 
doring? Some of the reasoning of Judge Hand in The Muske- 
gon,'* might suggest an affirmative answer to this question, and 
the Circuit Court of Appeals expressly guarded itself by point- 
ing out that the Muskegon case arose prior to the Act of 1920. 
It seems going rather far to assume that Congress, by the 
addition of the word “towage” meant to bring in, by impli- 
cation, all services which are, to use Judge Hough’s phrase, 
“convenient, useful and at times necessary ” to the operation 
of a ship. If Congress, knowing the construction which the 
courts have put upon the Act, meant to include anything be- 
sides towage, why did it not say so? Nevertheless, Judge Cush- 
man, in The Henry S. Grove,* has held that the introduction 





11 233 Fed. 139 (E. D. N. Y., 1916). 
12 275 Fed. 117 (S. D. N. Y., 1921). 
18 245 Fed. 348, 350 (2nd Circ., 1921). 
14 Supra. 

15 285 Fed. 60 (W. D. Wash., 1922). 
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into the Act of the word “ towage” broadens its scope so as 
to include stevedoring and, apparently, all other services hav- 
ing to do with the carriage of cargo. In laying down this very 
sweeping rule, he said: 


“ By including in the present act ‘ towage’ and ‘use of dry dock 
or marine railway’ before the expression ‘ or other necessaries ’— the 
former of which services, ‘ towage,’ at least, must be held to relate to 
‘carriage alone,’ as contradistinguished from ‘ outfitting ’— the ruling 
in each of these cases supports a holding that the present act gives a 
master stevedore a lien. Since such change expressly gives a lien for 
‘towage ’ (a carriage service), ‘ other necessaries,’ read ejusdem generis, 
includes other services having to do with carriage, as does the service 
of a master stevedore.” 7° 


Some support for this view may perhaps be derived from the 
provision of subsection M of the Ship Mortgage Act, 1920, which 
enumerates among preferred maritime liens “a lien . . . for 
wages of a stevedore when employed directly by the owner, 
operator, master, ship’s husband, or agent of the vessel.” 

4. Salvage. The general maritime law, under ordinary cir- 


cumstances, recognizes a lien for salvage services. Such services 
appear to be quite outside the class of “ repairs and supplies ” 
which the lien act was intended to cover, and it seems clear that 
they would not be held within the Act, as was implied, though 
not decided, by Judge Chatfield in The Convoy," unless, at least, 
the amendment of 1920 is given the full effect suggested in The 
Henry S. Grove, referred to above. 

5. Insurance premiums. The statute does not apply to 
premiums for marine insurance.** Insurance is not a “ neces- 
sary” from the ship’s standpoint. As Judge Wallace pointed 
out in Insurance Co. of Pennsylvania v. Proceeds of Waubau- 
shene,"® “such a contract does not aid the vessel. It inures 
solely to the personal interest of the owner.” It would seem, 
however, that state statutes-creating liens against domestic 





16 Supra, at p. 61. 

17 257 Fed. 843 (E. D. N. Y., 1019). 

18 The Wabash, 279 Fed. 921 (D. Conn., 1922); The Man of War, 1923 Am. 
Mar. Cas. 187 (D. Mass.). 

19 24 Fed. 559, S60 (N. D. N. Y., 1885). 
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vessels for insurance premiums are still in force and may be 
resorted to.”° 

6. Advances. Under the general maritime law, one who, not 
being an owner of the vessel nor the owner’s general agent, 
advances money, at the request of the master or other authorized 
person, to discharge claims which constitute maritime liens on 
the vessel, ordinarily becomes entitled by subrogation to the 
benefit of such liens.** The Lien Act does not alter this rule 
of law, but, on the contrary, says that “this section shall not 
be construed to affect the rules of law now existing in regard 
to the right to proceed against the vessel for advances.” In- 
directly, however, it does seem to broaden the application of the 
existing rules, since a person making advances to discharge liens 
created by the statute will be subrogated to those liens. In The 
Cimbria,” Judge Rellstab said: 


“ Since the passage of ‘ An act relating to liens on vessels for repairs, 
supplies, or other necessaries,’ approved June 23, 1910, . . . which 
creates a presumption that the furnishing of repairs, supplies, and 
other necessaries to a vessel, upon the order of the owner, is upon 
the credit of the vessel, it follows that advances to pay any person 
having a maritime lien for so furnishing, etc., upon the order of the 
owner of a vessel, are presumed to have been made upon the credit 
of the vessel, as well as upon that of the owner.” 


In other words, a person advancing funds secures by subroga- 
tion the benefit,of statutory, as well as of non-statutory, liens. 

An unusual application of this principle was made in The 
Snetind.”* In that case the libelants, who were English com- 
panies, had made to the master of an American vessel in England 
advances of funds to pay claims for repairs and supplies furnished 
in England. They claimed a lien on the ship under the Federal 





20 See The Boston, 271 Fed. 688 (E. D. N. Y., 1921). 

21 The Emily Souder, 17 Wall. (U. S.) 666 (1873); The Ruth E. Merrill, 286 
Fed. 355 (2nd Circ., 1922); The Anna R. Heidritter, 289 Fed. 112 (D. Mass., 
1923); The Ascutney, 278 Fed. 991 (D. Md., 1922), reversed on other grounds, 
289 Fed. 802 (4th Circ., 1923). 

22 214 Fed. 128, 129 (D. N. J., 1914). To the same effect, see The Snetind, 
276 Fed. 139 (D. Me., 1921); The Nisseqogue, 280 Fed. 174, 190 (E. D. N. C., 
1922). 

23 Supra. 
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Act for these advances, by subrogation to the rights of the 
original supplymen. The Court allowed it, basing the decision on 
two propositions, both of which seem open to serious question. 
The Court said that 


“Tt was clearly the intention of Congress not to change the general 
maritime law, but only to change the method of proof. ... The 
statute gives no rights not already given under the maritime law. It 
merely shifts the burden of proof necessary to establish a lien. It 
altered the procedure necessary to establish a lien which the maritime 
law had already given.” ** 


Prior to the statute, supply to a domestic vessel in the home port 
did not give a lien, unless there was an agreement, express or 
implied, that it should. After the statute, the exact reverse was 
the case. This is certainly far more than a change of procedure. 
Doubtless almost any change in substantive law can be stated 
in terms of adjective law, but it would seem clear that the statute 
has made very important changes in the substantive law of liens. 
The rule of The General Smith,”* was not a rule of procedure, but 
a rule of law, and that rule was changed by the statute. 

Secondly, the Court held that, in the absence of proof of 
English law, the law of the forum would be applied, relying on 
Mr. Justice Holmes’ statement, in Cuba Railroad Co. v. Crosby,” 
that 


“Tt may be that in dealing with rudimentary contracts or torts made 
or committed abroad . . . courts would assume a liability to exist if 
nothing to the contrary appeared.” 


This remark was based on the assumption that the fundamental 
rules of justice are similar in all civilized countries; but it is 
surely an extreme application of the principle to apply it to liens 
created by a special statute, especially one relating to a subject 
on which the law of different countries is so notoriously at 
variance as in the case of maritime liens. 

Moreover, it would seem that liens can arise only by virtue of 
the law of the place where the transaction which is claimed to 





24 Supra, at pp. 141, 142. 
25 4 Wheat. (U. S.) 438 (1819). 
26 222 U. S. 473, 478 (1911). 
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create them takes place. It seems difficult to annex liens to an 
English transaction by virtue of a statute which has no applica- 
tion whatever to English transactions. Surely, in the reverse 
case, no court would hold that the existence or non-existence of 
liens against an English ship for supplies furnished in an 
American port would be determined by the law of England. A 
similar result was, however, reached by Judge Soper in The 
Hoxie," where both the libelant and the ship were American. 

7. Miscellaneous. Wireless equipment is held a necessary 
within the statute.** The same is true of the furnishing of pro- 
visions for use in the restaurant of a passenger steamer, provided 
that they are appropriate in kind and in quantity.” A lien may 
arise for services in fumigating passengers’ baggage on a vessel.*° 
So, too, a lien arises for supplies furnished to a vessel’s “ slop 
chest,” ** and for a seine net for a fishing vessel.** On the other 
hand, Judge Neterer, disregarding the probable opinion of the 
crew, held that liquor was not a “ necessary ” for the equipment 
of a fishing vessel.** Nor does the supply of goods for cargo 
or for trading purposes give rise to a lien.** 

No lien arises under the statute for making stability tests of 


a vessel, even though such tests may be required by law, for 


“ The words ‘ other necessaries,’ used in the statute, must, under the 
rule of ejusdem generis, be limited in their meaning to such things, 
of the general nature of repairs and supplies, as are fit and proper for 
the use of a ship.” *° 


Some items which are not themselves repairs do, however, 
come within the statute as incidental to repairs. Thus wharf- 
age,*° and the work of a naval architect in making plans on the 
order of the owner,*’ and even the services of a builder’s engineer 





27 1923 Am. Mar. Cas. 937 (D. Md.). 

28 The Rupert City, 213 Fed. 263, 274 (W. D. Wash., 1914). 
29 The Penn, 273 Fed. 990 (3rd Circ., 1921). 

80 The Susquehanna, 1923 Am. Mar. Cas. 643 (D. Mass.). 
81 The Fortuna, 2t3 Fed. 284 (W. D. Wash., 1914). 

82 The Mountaineer, 286 Fed. 913 (oth Circ., 1923). 

83 The Sterling, 230 Fed. 543 (W. D. Wash., 1916). 

84 The Majestic II, 285 Fed. 91 (S. D. Fla., 1922). 

85 The Penn, 266 Fed. 933, 936 (E. D. Pa., 1920). 

86 The Geisha, 200 Fed. 865 (D. Mass., 1912). 

87 The Schuylkill, 249 Fed. 781 (E. D. N. Y., 1918). 
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employed to see that an engine is in proper working order, and 
to instruct the purchaser in its operation,** when rendered as 
part of a repair job, have been held to come within the Act. No 
doubt the same rule would apply to stability tests, if made as 
part of the work of repairs. 

In The Sinaloa, a lien was denied to a watchman on the 
ground that his service was not maritime. It would seem im- 
possible to bring such services under the statute, whether or not 
rendered under a maritime contract. 

8. Repairs. The word “repairs” in the statute is not con- 
strued in a broad sense. The Act does not, of course, apply to 
non-maritime contracts, such as a contract for building a vessel,*° 
nor to the supply of equipment as part of the original construc- 
tion and fitting out of a vessel,** though in The Pinthis * the 
supply of spare parts to a vessel launched but not completed was 
held to create a lien. It has also been held that no lien arises 
for the remedying by the builder, or by a sub-contractor employed 
by the builder, of defects in original construction.** Reconstruc- 
tion, even though the contract may be maritime, is not within 
the terms of the Act.** Thus there is no statutory lien for con- 
verting a vessel from a destroyer into a fishing-boat.** Improve- 
ments and alterations not amounting to reconstruction are, 
however, included.* 

9. Subcontractors seemingly have no lien under the statute.*” 


II. Wuat ConstituTEs “ FURNISHING ** To A VESSEL ** 
UPON THE ORDER OF THE OWNER,” Etc.? 


Probably the law with respect to the delivery necessary to con- 
stitute a “furnishing” to the vessel has not been changed by 
the statute. It is necessary under the Act that (1) the supplies 





88 Ely v. Murray & Co., 200 Fed. 368 (1st Circ., 1912). 

39 209 Fed. 287 (N. D. Cal., 1913). 

40 The Dredge A, 217 Fed. 617 (E. D. N. C., 1914). : 

41 The United Shores, 193 Fed. 552 (W. D. N. Y., 1912). 

42 286 Fed. 122 (3rd Circ., 1923). 

43 Obrecht v. U. S. Shipping Bd., 281 Fed. 352 (D. Md., 1922). 
44 The Susquehanna, 267 Fed. 811 (2nd Circ., 1920). 

45 The George L. Harvey, 273 Fed. 972 (W. D. Wash., 1921). 

46 The Harvard, 270 Fed. 668 (E. D. N. Y., 1920). 

47 See The Juanita, 277 Fed. 438, 441 (D. Md., 1922). 
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be furnished to the vessel and (2) that this furnishing be done 
on the order of the owner or other authorized person. Both of 
these points are emphasized in the leading case of Piedmont Coal 
Co. v. Seaboard Fisheries Co.** There a coal company supplied 
coal under a season’s contract with a fisheries company. It was 
contemplated that the coal was to be used in part by the pur- 
chaser’s fishing vessels and in part by its factory. Delivery was 
at the coal company’s piers, into barges paid for by the fisheries 
company and towed at its expense to its plant, where the coal 
was put into its bins, in which there was a quantity of other coal. 
From these bins the fisheries company used the coal as required 
for its various vessels and for its factory. It was the belief of 
both parties that the vessels would be liable for the coal used 
by them. The coal company accordingly claimed a lien on each 
vessel to the extent of the coal used by her. The Supreme Court 
refused to sustain the liens as against a prior mortgagee, holding 
(1) that delivery to the fisheries company was not furnishing 
to the vessels; (2) that the subsequent delivery of coal by the 
fisheries company to particular vessels was not a furnishing by 
the vendor at the order of the owner; and (3) that the erroneous 
belief of the parties as to the legal rights resulting from the 
transaction did not affect the rights of the mortgagee. Mr. 
Justice Brandeis said: 


“The substantial question presented is whether these facts constitute 
a furnishing of supplies by the Coal Company to the vessels upon order 
of the owner within the provisions of the Act of June 23, 1910.... 
That coal was furnished to the vessels to the extent to which they 
severally received it on board, is clear. The precise question, therefore, 
is: Was the coal furnished by the libelant, the Coal Company, or 
was it furnished by the Oil Corporation, the owner of the fleet? .. . 
But the facts show that no coal was furnished by that [coal] company 
to any vessel ‘ upon the order of the owner.’ The title to the coal had 
passed to the Oil Corporation when it was loaded on board the barges 
at the Coal Company’s piers. . . . As its coal the later distribution was 
made in its discretion to vessels and factories. . . . But the fact that 
such a use had been contemplated does not render the subsequent appro- 
priation by the owner a furnishing by the coal dealer to the several 
vessels. . . . The act . . . in no way lessens the materialman’s burden 





48 254 U.S. 1 (1920). 
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of proving that the supplies in question were furnished to her by 
him upon order of the owner or of someone acting by his authority.” *° 


It is not, however, necessary that the supplies be physically 
placed on board the vessel by the materialman. If supplies are 
purchased for a particular vessel and thereafter actually placed 
on her, the fact that the vendor ships them by carriers, — even 
though they may be addressed to the owner, not to the vessel, — 
does not deprive the vendor of his lien. In Ely v. Murray & 
Tregurtha Co.,© the supplyman “ shipped the engine by public 
conveyance to New York, and . . . the respondent [shipowner ] 
there received it, paid the freight on it, had it sent over to the yard 
in Brooklyn where the launch was, and had it there installed 
in the launch.” The supplyman’s relation to the transaction 
ended when he shipped it, but the engine was in fact installed on 
the vessel. It will be noted that title to the engine passed to 
the buyer probably upon shipment and certainly when he received 
it and paid the freight. Clearly, too, the engine, at that time, 
had not yet been “furnished” to the launch. Nevertheless, 
Judge Dodge held “‘ that an owner who has ordered materials or 
supplies for his vessel, has ordered them delivered to a carrier in 
order that they may reach her, has actually put them on board the 
vessel for which they were ordered after receiving them from 
the carrier and has them on board her when the libel is filed, 
cannot be heard to say they have not been furnished to her in 
order to defeat a lien under the statute.” The Circuit Court of 
Appeals affirmed without discussion of this question. 

In The Yankee,” supplies ordered by a demise charterer in 
possession were shipped f.o.b. works at an interior point in 
Pennsylvania, to Philadelphia, “ freight allowed to Philadelphia.” 
They were marked “ for Dredge Yankee” and went by rail to 
a wharf in Philadelphia. They were received there by the demise 
charterer and by him transported by barge to the vessel. Here 
again, title passed on shipment f.o.b. works or, in view of the 
seller’s payment of freight, possibly not until arrival in Phila- 
delphia, but, at all events, before delivery on the vessel. Cer- 
tainly the delivery to the Yankee was made by the owner of 





49 Supra, at pp. 6, 8, 12. 
50 200 Fed. 368, 369 (1st Circ., 1912). 
51 233 Fed. 919 (3rd Circ., 1916). 
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the Yankee, not by the supplyman. Certainly, too, if the goods 
had been diverted to some other vessel, there would have been 
no lien on the Yankee. The court, however, upheld the lien, as 
against the owner of the Yankee, saying: 


“ But as against the contention of the claimant, we hold that a 
materialman may make actual delivery of supplies to a vessel in the 
maritime sense, by causing them to be transported by rail and water 
carriers by interrupted stages from their point of origin to the vessel 
side, when the transaction is begun by a valid order indicating that 
the supplies are for the vessel and are to be delivered to her, and is 
completed by an actual delivery to the vessel consistent with the 
instructions of the order and the intentions of the parties giving and 
accepting it.” °? 


In The Walter Adams,” the Circuit Court of Appeals for the 
First Circuit summed up the effect of the two cases last con- 
sidered as follows: 


“Where specific supplies or materials have been furnished to the 
owner upon a distinct understanding that they were for a specified 
vessel, and the owner has, after delivery to him, appropriated them to 
the vessel so designated between the parties, they have been held to 
have been furnished to her in the sense of the statute; and maritime 
liens for them under it have been sustained.” 


These cases evidently proceed on the theory that “ furnishing ” 
within the statute means a quite different thing from “ delivery ” 
in the law of sales. The supplies must be ordered for the par- 
ticular vessel, must be shipped for the particular vessel, and must 
in fact reach her.** But it is not fatal to the lien that physical 
delivery be made to the shipowner elsewhere than on the vessel, 
nor that title pass to the owner before the goods have reached 
their destination. It is true that, in the Piedmont Coal case,” 
the Supreme Court laid some emphasis on the fact that title to 
the coal had passed to the shipowner before it was put on board 
the vessels, but it was not stated that such passage of title was 
necessarily fatal to a lien and, indeed, the Court seemingly 
approved the decision in The Yankee.” 





52 Supra; at p. 925. 

53 253 Fed. 20, 27 (1st Circ., 1918). 

54 See The New Rochelle, 1923 Am. Mar. Cas. 362 (N. D. Ohio). 
55 Supra, at p. 8. 56 At pp. 12, 13. 
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On the other hand, where supplies, though designed and 
actually used wholly or in part on a vessel, are not ordered or 
delivered with specific reference to her, but are merely the sub- 
ject of an ordinary sale to the vessel owner, no lien arises.°’ And 
the owner of several vessels cannot “ by verbal agreement, subject 
them to a joint and several lien, ‘ singularly and as a whole,’ for 
supplies furnished indiscriminately to all of them, without at- 
tempting to segregate or identify the portion designed for any 
particular vessel, so that each of them will be bound for supplies 
furnished to the others, even if it receives none itself,” and have 
such a lien “ good as against a prior mortgagee whose mortgage 
is duly recorded.” ** 

It seems still uncertain whether a lien may ever arise when 
the goods are intended for more than one vessel belonging to the 
same owner but when the articles destined for each are not 
specifically set apart. In Ely v. Murray & Tregurtha Co.,” as 
already noted, it was held that, where a materialman shipped an 
engine designed for a specific launch and it was subsequently 
placed in her, a lien arose. It seems hard to say that, if the order 
had been for two identical engines for two launches, the result 
would have been different, even though the particular engine for 
each launch might not have been separately marked. So, too, if 
a shipowner order fifty bushels of potatoes for vessel A and fifty 
bushels more for vessel B, and the two lots are separately shipped, 
appropriately marked, and delivered to the respective vessels, a 
lien arises; and it is hard to believe that the result would be dif- 
ferent if the order were for a hundred barrels for vessels A and B. 
In such a case, there is an undivided lot of supplies destined for 
and actually used by two or more vessels. That a single contract 
covers more than one vessel is not an objection to the lien.” 
But just how far the supplyman must go in earmarking each 
article for a particular vessel is not yet settled. The Piedmont 
Coal case cannot be regarded as conclusive on this point, for 
there was in that case no appropriation at all by the supplyman 
for particular vessels. It would seem fair to say that, if goods 





57 The Cora P. White, 243 Fed. 246 (D. N. J., 1917). 

58 Astor Trust Co. v. White, 241 Fed. 57, 60 (4th Circ., 1917). 
59 200 Fed. 368 (1st Circ., 1912). 

60 Piedmont Coal Co..v. Seaboard Fisheries Co., supra. 
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are supplied expressly and directly for the use of named vessels 
and are so used, without first going into the owner’s general stock, 
liens may arise even though each article has not been expressly 
marked for a particular vessel. At the same time, it must be 
remembered that the decisions in The Kiersage,* and Berwind- 
White Coal Mining Co. v. Metropolitan S. S. Co.,° which upheld 
liens under state statutes, although the articles furnished had 
not been clearly set apart for particular vessels, were held in- 
applicable to the Federal Lien Act by the Circuit Court of 
Appeals for the First Circuit in The Walter Adams, and by the 
Supreme Court in the Piedmont Coal case. 

It would seem, too, that ultimate physical placing of the goods 
on board the vessel is not necessary, provided that it can fairly 
be said that they have been delivered to her. Thus, in The 
Geisha,” materials for repairs were ordered and furnished speci- 
fically for use on the vessel and were shipped to and delivered 
alongside her. Their actual use on her was prevented by an 
attachment which stopped the repairs and they were never used. 
Judge Dodge held that a lien arose, even as against competing 
lienors, saying that 

“delivery by the libelant on the same wharf may not unreasonably 


be regarded as the equivalent of delivery into the control of the vessel’s 
officers.” °° 


Where goods are shipped to the vessel, the lien has also been 
extended to the cost of delivery, if paid by the vendor.* 


III. Wuat Persons May, By Orpertnc Repairs, SUPPLIES, 
Etc., CREATE LIENS UNDER THE ACT? 


The Act says that a lien arises if the repairs are furnished 


“upon the order of the owner of such vessel, or of a person author- 
ized by the owner ”; 





61 Fed. Cas. No. 7762, 2 Curt. 421 (D. Me., 1855). 

62 166 Fed. 782 (D. Me., 1908). See also American Trust Co. v. W. & A. 
Fletcher Co., 173 Fed. 471 (1st Circ., 1909). 

63 253 Fed. 20, 26, 27 (1st Circ., 1918). 

64 Supra, at p. 12. 

85 200 Fed. 865 (D. Mass., 1912). 

66 Supra, at p. 869. 

67 The Rupert City, 213 Fed. 263, 270 (W. D. Wash., 1914). 
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also that 


“the following persons shall be presumed to have authority from the 
owner . . . the managing owner, ship’s husband, master, or any person 
to whom the management of the vessel at the port of supply is en- 
trusted ”’; 


and, further, that the foregoing includes 


“ such officers and agents when appointed by a charterer, by an owner 
pro hac vice, or by an agreed purchaser in possession.” 


1. The owner. Manifestly it is essential to a statutory lien 
to show an order by some of the persons thus specified. The 
owner is the first of these. Contrary to the presumption under 
the general maritime law, a statutory lien arises from the owner’s 
order, —and that even where the lienor, a corporation, owns 
stock in the corporation owning the vessel and has, in part, the 
same officers.°* An order from the owner, who is also the master, 
will create a lien, even when the vessel is under charter. The 
Act goes on to say that certain persons shall be presumed to 
have authority from the owner. Evidently the intent is to trace 
back all such orders to the ultimate authority of the owner. The 
persons whose authority is thus presumed are the managing 
owner, ship’s husband, master, or any person to whom the man- 
agement of the vessel at the port of supply is intrusted. 

2. Presumption of authority from the owner. What is meant 
by the provision that these persons “shall be presumed to have 
authority from the owner”? Evidently, if nothing more 
appears, their order is sufficient. But may the presumption be 
rebutted? May it be proved that the ship’s husband or the 
master was in fact forbidden by the owner to bind the vessel? 
Obviously, if the statute could be evaded by secret instructions 
to the owner’s agents, it would become a ready instrument of 
fraud. The word “ presumed ” must refer to the provisions of 
subsection R regarding reasonable inquiry; and the effect is that 
the presumption of authority from the owner prevails, unless the 
supplyman knows or, “ by the exercise of reasonable diligence,” 
can find out, that the order is in reality unauthorized by the 
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68 The Golden Gate, 286 Fed. 105 (oth Circ., 1923). 




















THE FEDERAL MARITIME LIEN ACT 33 


owner. The decisions on this subject are best examined at this 
point. 

3. When may the supplyman rely on the statutory presumption 
of authority and when is he charged with notice of limitations on 
such authority? Duty of inquiry. No part of the Act has given 
rise to so many decisions as that which in effect provides that 
no lien arises under the Act if 


“the furnisher knew, or by the exercise of reasonable diligence could 
have ascertained that because of the terms of a charter party, agree- 
ment for sale of the vessel, or for any other reason,” 


the person giving the order had no authority to bind the vessel. 

This provision seems merely declaratory of the general mari- 
time law, as set forth in numerous cases decided before the 
statute, — notably in The Kate “ and The Valencia.” 

In The Kate, coal had been furnished at New York to a British 
vessel on the order of a time charterer, whose place of business 
was in New York. The charter contained the usual requirement 
that the charterers should “ provide and pay for all the coals.” 
Liens were claimed both under the general maritime law and under 
the state lien law. The Supreme Court said: 


“We are of opinion that, as the libellant knew, or, under the circum- 
stances, is to be charged with knowledge, that the charter party under 
which the Kate was operated obliged the charterer to provide and pay 
for all the coal needed by that vessel, no lien can be asserted under 
the maritime law for the value of coal supplied under the order of the 
charterer, even if it be assumed that the libellant in fact furnished 
the coal upon the credit both of the charterer and of the vessel. As 
the charterer had agreed to provide and pay for all coal used by the 
vessel, he had no authority to bind the vessel for supplies furnished to 
it. His want of authority to charge the vessel for such an expense, 
was known or could have been known to the libellant by the exercise 
of due diligence on its part. Under the circumstances, the libellant 
was not entitled to deliver the coal on the credit of the vessel, and 
its attempt to hold the vessel liable is in bad faith to the owner.” 7 


The wording of the statute seems to have been based upon the 
following sentences from The Kate: 





70 164 U.S. 458 (2nd Circ., 1896). 72 Supra, at p. 465. 
71 165 U.S. 264 (2nd Circ., 1897). 
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“ But no such necessity can be suggested, and no such reasons urged, 
in support of an implied lien for supplies furnished to a charterer, when 
the libellant at the time knew, or by such diligence as good faith 
required could have ascertained, that the party upon whose order they 
were furnished was without authority from the owner to obtain supplies 
on the credit of the vessel, but had undertaken, as between itself and 
the owner, to provide and pay for all supplies required by the vessel.” ** 


In The Valencia, the vessel was also under time charter and 
coal was supplied at New York (which was not the home port) 
on the order of the charterer, which had an office in New York. 
The Supreme Court said: 


“ Although the libellants were not aware of the existence of the 
charter party under which the Valencia was employed, it must be 
assumed upon the facts certified that by reasonable diligence they could 
have ascertained that the New York Steamship Company did not own 
the vessel, but used it under a charter party providing that the charterer 
should pay for all needed coal. The libellants knew that the steam- 
ship company had an office in the city of New York. They did business 
with them at that office, and could easily have ascertained the owner- 
ship of the vessel and the relation of the steamship company to the 
owners. They were put upon inquiry, but they chose to shut their 
eyes and make no inquiry touching these matters or in reference to 
the solvency or credit of that company. It is true that libellants 
delivered the coal in the belief that the vessel, whether a foreign or a 
domestic one, or by whomsoever owned, would be responsible for the 
value of such coal. But such a belief is not sufficient in itself to give 
a maritime lien.” ** 


And at another place: 


“We mean only to decide, at this time, that one furnishing supplies 
or making repairs on the order simply of a person or corporation 
acquiring the control and possession of a vessel under such a charter 
party cannot acquire a maritime lien if the circumstances attending 
the transaction put him on inquiry as to the existence and terms of 
such charter party, but he failed to make inquiry, and chose to act 
on a mere belief that the vessel would be liable for his claim.” *° 


From the foregoing it appears that, before the statute, the 
Supreme Court had distinctly held that where coal was ordered 





73 Supra, at p. 466. 74 Supra, at p. 270. 75 Supra, at p. 272. 
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by a charterer who had agreed with the owner to pay for it, no 
lien would arise even though the supplyman were ignorant of the 
existence of the charter, if by inquiry he could have ascertained 
its existence and terms. It was further held that the effect of the 
time charter clause requiring the charterer to provide and pay 
for coal, was to negative the charterer’s authority to bind the ship. 

Nevertheless, the decisions of the lower Federal Courts under 
the statute were not harmonious. If the supplyman actually 
knew nothing tending to negative the authority of the person 
in apparent control of the vessel, many courts took the view 
that he might safely rest on the presumption created by the 
statute. Thus in The Muskegon,” it was said: 


“The putative lienor is not bound, whenever he gets an order to 
supply or serve the ship, to institute an inquiry; else he would never 
be safe and the act would be idle.” 


In The City of Milford, Judge Rose said: 


“ That purpose was to make the management of a vessel at its port 
of supply presumptive evidence of the right to bind it for supplies 
there furnished. That purpose prevails . . . unless something has 
been brought to the knowledge or attention of the person furnishing the 
supplies which in honesty and good conscience puts upon him the duty 
of inquiry as to whether the person who has the management of the 
ship has the right to pledge its credit.” 


And in The Oceana,"* the Circuit Court of Appeals for the Second 
Circuit said: 


“ While it is true that an examination of the records of the custom 
house at this port would have disclosed the fact that the Morse Com- 
pany, and not the Bermuda Company, was the owner of the steamer, 
knowledge of which fact would require the libelants to make further 
inquiry, we do not see any ground for holding that reasonable diligence 
required them to make any such search. They were entitled to a lien 
without giving credit to the vessel, and they were entitled to treat those 
intrusted with her management as authorized to order repairs, supplies, 
and other necessaries which would be secured by such a lien. It lay 
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77 199 Fed. 956, 960 (D. Md., 1912). 
78 244 Fed. 80, 83 (2nd Circ., 1917). 





36 HARVARD LAW REVIEW 


upon the claimant to show some fact or circumstance which would 
have put these libelants on inquiry, and it has not done so. This is 
the view taken by Judge Rose in The City of Milford (D. C.) 199 
Fed, 956, and by the Circuit Court of Appeals for the Third Circuit 
in the case of The Yankee, 233 Fed. 919, 147 C. C. A. 593.” 


Some cases seemingly even went so far as to hold that knowl- 
edge of the existence of a charter did not impose on the supply- 
man any particular duty of inquiry as to its terms.” 

On the other hand, it was held that one knowing that a charter 
existed, must make every reasonable effort to ascertain its 
terms; *° that, after past dealings with the owner, the mere fact 
that a new person appeared in control was enough to compel 
inquiry; * that the order of a time charterer would not create 
a lien where the limitations on his authority were ascertainable.” 

The two points of view were well illustrated by the opinions in 
the Circuit Court of Appeals for the Fourth Circuit in The St. 
Johns * (reversed by the Supreme Court **). There a supplyman 
furnished coal to a vessel on the order of a demise charterer. 
The charter party provided that no debts should be incurred on 
the vessel’s credit. The supplyman knew nothing of the charter 
and made no inquiry, relying on the fact that the person giving 
the order had the management of the ship at the port of supply. 
The majority of the court upheld the lien, saying: 


“A supply man who knows nothing about a ship, other than that 
it is a ship in possession of those who order supplies for her, may 
furnish them upon her credit, without making further inquiry, taking 
the chance — usually a remote one — that the possession of her was 
tortiously acquired. . . . To say that notice of a charter puts a supply 
man upon inquiry is in effect to hold that there is no presumption 
that a charterer may charge the ship, but the statute says that precisely 
that presumption shall exist.” *° 





79 See Coyle & Co. v. North America S. S. Co., 262 Fed. 250 (5th Circ., 
1920); The Dana, 271 Fed. 356 (E. D. N. Y., 1921). 

80 The Sylvan Glen, 241 Fed. 731 (E. D. Pa., 1917); The Eureka, 209 Fed. 
373 (N. D. Cal., 1913). 

81 The Louis Dolive, 236 Fed. 279 (E. D. La., 1916). Cf. The Admiral 
Goodrich, 279 Fed. 126 (W. D. Wash., 1922); The Huron, 271 Fed. 781 (E. D. 
Pa., 1921). 

82 The Cratheus, 263 Fed. 693 (sth Circ., 1920). %4 260 U.S. 707 (1923). 

83 273 Fed. 1005 (4th Circ., 1921). 85 Supra, at p. 1007. 
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The dissenting opinion (Woods, J.) relied on The Valencia,” 
and construed the statute as follows: 


“ A charterer, or owner pro hac vice, or agreed purchaser, or any 
person to whom the management of the vessel at the port of supply 
has been entrusted by any one of them, will be presumed to have 
authority from the owner to procure repairs, supplies and other neces- 
saries, for which the furnisher shall have a lien; but the presumption 
is not available to the furnisher, when he knew or by the exercise of 
reasonable diligence could have ascertained that, because of the terms 
of a charter party, or agreement for sale, or for any other reason, the 
person ordering the repairs, supplies, or other necessaries was without 
authority to bind the vessel therefor. 

“To hold that the furnisher was not bound to make inquiry when 
the source of information was at hand, as in this case, is to deny any 
effect to the express and carefully framed limitation of section 3 (now 
subsection R). It is no hardship to the furnisher to require him to 
make the inquiry of the person in charge of the vessel, or the owner, 
or the charterer, or other persons at the port of supply who would be 
naturally expected to know and tell the truth. On the other hand, 
the owner of the vessel could not possibly protect himself by notifying 
or even ascertaining all the persons who might be called on by the 
charterer or other person in charge of the vessel to furnish supplies.” *” 


The decision upholding the lien was reversed by the Supreme 
Court in conformity with its decision in United States v. Carver.® 
In the Carver case, supplies had been furnished to a vessel, the 
Clio, owned by the United States and operated by a demise 
charterer who had agreed not to “ suffer or permit to be continued 
any lien ” on the vessel. 


“‘ Supplies or necessities were furnished to the Clio upon the orders 
of the corporation’s (charterer’s) port captain, who was charged with 
the duty of procuring them. The libelants did not know any facts 
tending to show that the corporation did not own the vessel, and, so 
far as appears, made no inquiry or effort to ascertain what the facts 
might be.” ® 


After quoting from the statute the sentence relating to reason- 
able diligence in inquiry, the Court said: 
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“We regard these words as too plain for argument. They do not 
allow the materialman to rest upon presumptions until he is put upon 
inquiry, — they call upon him to inquire. To ascertain is to find out by 
investigation. If, by investigation with reasonable diligence, the ma- 
terialman could have found out that the vessel was under charter, he 
was chargeable with notice that there was a charter; if, in the same 
way, he could have found out its terms, he was chargeable with notice 
of its terms. In this case it would seem that there would have been 
no difficulty in finding out both.” °° 


The Court went on to distinguish the case from The South 
Coast,” on the ground that the charter in the Carver case for- 
bade the creation of liens, whereas that in The South Coast 
merely provided for their discharge and thus impliedly recog- 
nized that they might be created. 

This decision re-affirms under the statute the strict rule of 
The Kate and The Valencia. Seemingly it requires the supply- 
man in every case to exhaust the sources of inquiry reasonably 
open to him before he may rely on the statutory presumption. 
He must ask whether there is a charter. He must ascertain its 
terms if he can. Otherwise, he takes the risk of losing his lien, 
if the person ordering the supplies is in fact without proper 
authority.” 

Therefore it is not enough that supplies are ordered by the 
person intrusted with the vessel’s management at the port of 
supply. Either that person must also have proper authority 
or else the circumstances must be such that no reasonable inquiry 
would have disclosed the lack of it.** 
90 At p. 489. 
91 251 U. S. 519 (1920). 

82 The decision in U. S. v. Carver has since been followed, under various 
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An interesting illustration of the duty of inquiry and of its 
limits is presented by cases involving the operation of Gloucester 
fishing vessels on the “lay” basis, whereby the master under- 
takes with the owners to supply the vessel. In ports where it is 
known to be customary to operate fishing vessels in that manner, 
it is held that supplymen are put on inquiry and have no lien for 
supplies furnished on the master’s order, since they are charged 
with knowledge of the fact that the master has no authority to 
bind the vessel.** But in ports where this custom is not known 
the lien has been upheld.” 

4. What is meant by the phrase “any person to whom the 
management of the vessel at the port of supply is intrusted”’? 
These words would clearly include the owner’s general agent at 
a foreign port, who acts there as the owner’s alter ego. Who else 
is included? Is a charterer a person to whom management is 
intrusted? This may depend on the nature of the charter in- 
volved. There are three common kinds of charterer, each having 
relations to the owner widely different from those of the other 


two: 
(1) Charterer by demise of the ship, sometimes called bare- 


boat charterer. Such a charterer is an owner pro hac vice. He 
has physical possession of the vessel, mans her, supplies her, and 
navigates her. As regards the outside world he has the rights and 
responsibility of owner. Ordinarily he pays a fixed sum per 
month as hire. 

(2) Time-charterer, usually under the so-called Government 
form. He is not in physical possession of the vessel and does not 
navigate her, man her, repair, or supply her, except in respect 
to fuel, but is under obligation to “ provide and pay for ” fuel, 
pilots, tugs, and so forth. He has the right, within wide limits, 
to determine what voyages the ship shall make and what cargoes 
she shall carry. He, too, pays a fixed hire, usually by the month. 

(3) Rate or voyage charterer. He is little more than a shipper 
of goods who sends a full cargo lot. He pays a fixed sum per 
unit of cargo, or sometimes a lump sum, for the carriage of his 
Cargo on a specified voyage. He has nothing to do with manning, 

4 The Francis J. O’Hara, Jr., 229 Fed. 312 (D. Mass., 1915). Cf. The 
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navigating, supplying, or repairing the ship. Sometimes he is 
required to pay stevedoring, and certain other charges. Under 
a net form of rate charter, the charterer pays all loading and 
discharging expenses, port charges, towage, and so forth. 

It will be noted that the act does not in terms authorize orders 
by a demise charterer, an owner pro hac vice or by an agreed 
purchaser in possession. It is, however, held that such persons, 
having possession of the vessel and charge of her operation, are 
persons to whom her management is intrusted. 

Thus in The City of Milford,*® it was said of an agreed pur- 
chaser in possession of the vessel that 


“As such it was intrusted with the management thereof at the port 
of supply.” %” 


And in The Lord Baltimore,” it was said that 


“ Those who make repairs or furnish needed supplies to vessels on 
the order of anyone in apparent control are given the right of lien,” and 
“ A claimant may now maintain a lien, notwithstanding the fact that 
the person on whose apparent authority the supplies were furnished 
did not have authority to bind the vessel, if the claimant did not know, 
nor could with reasonable diligence have found out, such lack of 
authority.” 


There the order was given by a demise charterer in possession. 
It would seem that the words just quoted should be restricted 
to cases where the person giving the order is in possession. The 
statute certainly does not annex liens to the order of anyone 
having ‘“ apparent authority.” 

In The Ha Ha,” a lien was upheld where repairs were ordered 
by a person in possession of the boat who was supposed by the 
repairman to be the owner, but who actually had possession under 
what was in effect an oral bare-boat charter. 





96 199 Fed. 956 (D. Md., 1912). 

7 To the same effect, as regards agreed purchasers in possession or demise 
charterers, see The Thomas W. Rogers, 207 Fed. 69 (2nd Circ., 1913); The 
Oceana, 244 Fed. 83 (2nd Circ., 1917); The Penn, 273 Fed. g90 (3rd Circ., 
1921); N. Y. Trust Co. v. Bermuda-Atlantic S. S. Co., 211 Fed. 989 (S. D. 
N. Y., 1913). A 
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The authority of a demise charterer to give orders within the 
statute was also upheld in The St. Johns *°° and in The Yankee. 

Finally, in The South Coast,’ the Supreme Court upheld liens 
based on the order of a master acting under the direction of a 
demise charterer. 

These decisions make it clear that a demise charterer or a 
purchaser in possession are “ persons to whom the management 
of the ship is intrusted.” But how about time and rate char- 
terers? They have agreed to supply the ship with certain things. 
Are they, guoad those things, persons to whom the management 
is intrusted? Can there be “ management ” within the statute 
which is not management “ of the vessel” as a whole, but is 
simply the obligation to supply her with stipulated articles? Such 
a question arose in The Eastern,’ where coal for a tug was 
ordered by a charterer. It does not clearly appear what sort 
of a charter was involved, but apparently it was not a demise. 
In upholding the lien, the Court said: 


“<The management of the vessel’ in respect to her coal supply was 
intrusted to Snyder, her chief engineer, by whom the coal was 
ordered.” 1° 


There was fair ground for the conclusion that the engineer in 
that case had authority from the owner; but the sentence quoted 
implies, at least, that the “‘ management of the vessel” may be 
split up, ——a theory which does not seem to have found other 
expression. 

So far as the authorities have dealt with the question, they seem 
to hold that time charterers (and a fortiori rate charterers) are 
not persons intrusted with management of the vessel. This was 
the view of the Circuit Court of Appeals for the Fifth Circuit in 
the Cratheus.°’ The case does not perhaps absolutely settle the 
question, because the supplyman there involved was charged with 
knowledge of the charter and therefore of the limitations on the 
charterer’s authority. Nevertheless the court seems squarely 
to take the view that a time charterer is not a person intrusted 
with the management.’ 





100 273 Fed. 1005 (4th Circ., 1921). 104 Supra, at p. 875. 
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This conclusion seems correct on principle. Such charterers 
are in no sense acting as owners’ agents but for their own account, 
and for the purpose of fulfilling their own obligations. As 
already noted, the theory of the statute seems to be that liens 
are to be derived ultimately from the owner’s authority. But 
surely the owner has given to such a charterer no authority to 
bind the vessel.*°%’ On the contrary, he has stipulated that the 
charterer must pay the expenses in question. In the case of a 
time charter, the owner does not care whether the charterer 
supplies bunker coal or lets the vessel lie idle, so long as the 
monthly hire is paid. The coal is supplied for the charterer’s 
benefit, not the owner’s. A supplyman dealing with such a 
charterer is like a subcontractor. He is furnishing supplies to 
the charterer to enable him to perform his own contract with 
the owner. One supplying steel to a repairer for use on a 
particular ship has no lien, though the owner no doubt knows 
that the repairer, in order to perform his contract, will have to 
order materials from elsewhere. Similarly, it seems correct to 
say that the order of a time charterer or of a rate charterer is 
not within the statute. 

It may, of course, be said that much of the foregoing argument 
applies equally to the charterer of a demised ship. Her owner, 
too, does not care whether the charterer furnishes supplies and 
navigates her or lets her lie idle, so long as he pays his hire. Nor 
has the owner authorized the demise charterer to saddle him with 
expenses. The distinction seem to lie in the fact that the demise 
charterer has possession and is, for the time being, the owner as 
regards the outside world. He has been substituted for the 
owner. The rate charterer, on the other hand, is merely a con- 
tractor with the owner. The time charterer’s position is inter- 
mediate; but while his right has been likened to an “ estate 
carved out of the ship,” *°* he is certainly not in any sense sub- 
stituted for the owner. 

The practical importance of the question is much diminished 
by the decision of the Supreme Court in United States v. 





107 The Kate, 164 U. S. 458 (2nd Circ., 1896); The Valencia, 165 U. S. 264 
(2nd Circ., 1897). 

108 The Santona, 152 Fed. 516, 518 (S. D. N. Y., 1907). Cf. The Aquitania, 
270 Fed. 239 (S. D. N. Y., 1920). 
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Carver,’”® already discussed, since the rule there laid down as to 
the supplyman’s duty of inquiry is so strict that, in the future, 
cases where he is not chargeable with notice will less often arise.*”° 

In The Anna E. Morse *™ it was held that a managing operator 
for the Shipping Board was a person intrusted with management 
and that a lien resulted from his order. 

5. Officers and agents appointed by charterer, etc. The Act 
goes on to say that the officers and agents presumptively author- 
ized include such officers and agents “ when appointed by a 
charterer, by an owner pro hac vice, or by an agreed purchaser 
in possession.” 

It is unfortunate that so indefinite a term as “ charterer ” was 
used. The statute’s reference to appointment by a “ charterer ” 
of managing owner, ship’s husband, and master is perfectly in- 
telligible as applied to a demise charterer, but not as applied to 
a time or a rate charterer. The two last named never appoint the 
master, managing owner, or ship’s husband. They commonly 
appoint some agents at foreign ports to look after their interests 
there. There then arises the question already discussed. Is 
such a charterer, or any agent appointed by him, a person in- 
trusted with the management of the ship, within the statute? 
As just stated the word “ charterer ” would seem most intelligible 
if construed to mean “ demise charterer.” But if this is the 
intent, why is it followed in the Act by the phrase “ owner pro 
hac vice ” which clearly includes a demise charterer and as clearly 
excludes rate and time charterers? While it is believed that 
the word “ charterer ” should be construed to mean demise char- 
terer only, the question still awaits authoritative answer. 


IV. Wuat LIMITATIONS ON THE AUTHORITY OF THE PERSON 
GIVING THE ORDER WILL, Ir KNown, DEFEAT A LIEN? 


This question must not be confused with that of the duty to 
inquire, which has already been considered. 

In United States v. Carver,* the Supreme Court held that, 
where a demise charter forbade the creation of liens, no lien 





109 Supra, note 88. 

110 See The Thordis, 1923 Am. Mar. Cas. 581 (E. D. N. Y.). 
111 286 Fed. 794 (3rd Circ., 1922). 

112 Supra, note 88, 
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arose for supplies ordered by the charterer’s port captain. In 
The South Coast** the Supreme Court held, three dissenting, 
that provisions in a demise charter, that the charterer “ was 
to pay all charges and to save the owner harmless from all liens ” 
and that the owner might retake the vessel if liens were not dis- 
charged within thirty days, did not prevent the arising of liens 
for supplies ordered by the master, who, by the way, was ap- 
pointed by the owner, though transferred to the charterer’s con- 
trol. It is clear from the first of these cases that, if liens are 
forbidden and if the supplyman is charged with notice of that 
fact, then even a demise charterer cannot create them; and, from 
the second case, that, if the possible creation of liens is recog- 
nized, the fact that the ultimate obligation to pay rests on the 
charterer does not prevent the (demise) charterer from creating 
liens. 

But intermediate cases arise, both under demise and under 
time charters, where the charters do not contain either any ex- 
press prohibition of liens or any recognition of their possible 
creation. Thus a demise charterer (the order of whose agent 
would presumptively raise a lien) usually agrees to pay for repairs 
and supplies during the charter period; and a time charterer 
usually agrees “to provide and pay for coal.” Do these pro- 
visions, assuming that the supplyman is charged with notice of 
them, suffice to defeat liens? 

The weight of authority is certainly that no liens arise. In 
The Kate** and The Valencia**® the provision that the time 
charterer should provide and pay for coal was held fatal to the 
liens and most of the decisions under the statute are to the 
same effect. 

In The Louis Dolive,"** a case of demise charter, Judge Foster 
denied the right to lien for supplies ordered by the charterer, 
because the charter provided that the charterer should pay for 
them."*” In The Mona, a case of rate charter, a lien was dis- 
allowed upon the ground, inter alia, that 





118 Supra, note 102. 
114 Supra, note 107. 
115 Supra, note 107. 
116 236 Fed. 279 (E. D. La., 1916). 
117 See, to the same effect, The Sylvan Glen, 241 Fed. 731 (E. D. Pa., 1917). 
118 282 Fed. 468, 470 (4th Circ., 1922). 
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“upon the face of the charter, under which the parties claimed to 
have had the right to make the contract for the towage, the bark was 
not, and the charterer was, made liable for the amount of the same.” 


The Cratheus *® was a case of time charter. Coal was supplied 
under an agreement with the charterer and a master’s draft on 
the charterer was given in payment. 


“Under the charter party . . . the owner employed and paid the 
officers and crew, and the charterers were to provide and pay for all 
coal,” 12° 


The court held that there was no lien, saying: 


“ The statute does not create a presumption that a charterer, unless 
he is also either the ‘ship’s husband, master, or a person to whom 
the management of the vessel at the port of supply is intrusted,’ has 
authority from the owner to procure repairs, supplies, or other neces- 
saries for the vessel. No lien on a vessel is given for supplies procured 
by one having no such relations to it that, under the terms of the 
statute, he is presumed to have authority from the owner to procure 
supplies. . . . The coal was not procured by anyone having either 
actual or presumed authority to bind the owner.” **4 


This case stands for the proposition (1) that the theory of 
the statute is to base all liens on authority ultimately derived 
from the owner; (2) that a time charterer is not a person to 
whom the management of the vessel is intrusted; and (3) that 
the agreement of the charterer with the owner to pay for coal 
deprives the charterer of authority to bind the vessel. The South 
Coast ** is cited and distinguished. 

The same court in dealing with a similar charter, in Pensacola 
S.S.Co. v. U.S. Shipping Board Emergency Fleet Corporation,'* 
said: 

“The charter party contained a provision requiring the charterer 
to provide and pay for coal and other things which were paid for by 
the appellant. That provision, under the proviso contained in section 3 
of the Act of June 23, 1910, . . . prevented the furnishing of the 
coal and other necessaries from having the effect of giving rise to lien 





119 Supra, note 82. 122 Supra, note 102. 
120 At p. 604. 123 977 Fed. 889 (sth Circ., 1922). 
121 At p. 604. 
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on the ship, or a claim against its owner, therefor, if the furnisher 
knew, or by the exercise of reasonable diligence could have ascertained, 
the terms of the charter party.” *** 


The earlier decision of the same court under very similar facts, 
in Coyle v. North America S. S. Corporation,”° seems in effect 
to have been overruled by the cases just considered. So far as 
concerns the supplyman’s duty to inquire regarding the limita- 
tions of the charterer’s authority, it is clearly overruled by United 
States v. Carver.’*® In the Coyle case, the court laid stress on the 
fact that the coal there in question was ordered and delivered 
with the knowledge and acquiescence of the master. But since 
a time charterer has the right to put bunker coal on the vessel 
and the master is bound to permit him to do so, it seems clearly 
erroneous to treat such acquiescence by the master as the equiv- 
alent of an independent order by the master, and the court 
seems to have receded from this position in The Cratheus.**’ 

A somewhat different result was reached by the Circuit Court 
of Appeals for the Ninth Circuit in The Portland.** There a 
time charter required the charterer to pay for fuel, and the char- 
terer made a contract with a supplyman to furnish it as required. 
The court upheld the lien on the ground that the fuel was 
furnished on the order of the master and therefore was within 
the statute, and The Cratheus was distinguished on the ground 
that there the order was from the charterer, not from the master. 
It seems impossible to regard this distinction as a satisfactory 
one. Since the charterer of the Portland was to pay for her fuel 
and had contracted with the supplyman to furnish it as required, 
it would seem that the so-called “order” of the master was 
nothing more than the giving of information as to the time when 
a new supply of oil was needed and as to the quantity required. 
The order was still the charterer’s order. The master took no 
independent action; he merely drew as required from the supply 
which the charterer had ordered. If the distinction on the facts 
is not tenable, the cases are in conflict and the reasoning of the 
Fifth Circuit opinions seems more satisfactory. 





124 At p. 8or. 127 Supra, note 82. 
125 262 Fed. 250 (sth Circ., 1920). 128 273 Fed. 401 (gth Circ., 1921). 
126 Supra, note 88. 
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It is to be noted also that the court in The Portiand implies, 
contrary to the other cases cited, that a provision that the 
charterer shall pay for fuel, does not necessarily exclude the 
charterer’s power to bind the vessel.’*® It seems impossible to 
reconcile this with the decisions of the Supreme Court. 

Of course, actual notice from the owner to the supplyman that 
the master, or other agent, is without authority to bind the ship 
will defeat a lien.**° 


V. MISCELLANEOUS PROVISIONS. 


1. Waiver. The statute, like the general maritime law, recog- 
nizes that a lien may be waived “ by agreement or otherwise.” 
When, however, a lien has been established, the courts are slow 
to find that it has been waived; “it will be enforced unless 
clearly displaced by the acts or agreements of the parties.” *™ 
In The Bronx ** the Court said: 


“|, . the lien is presumed on proof of due delivery on request of 
lawful supplies, until such presumption is destroyed by affirmative proof 
of agreement that the promising party was to be exclusively liable for 
payment.” 


Thus a lien on goods is not waived by storing them in a ware- 
house, without intent to deliver to the owner; *** nor a lien on a 
ship by rendering a bill to the owner,*** nor by taking notes or a 
mortgage on the vessel.*** Other circumstances may, however, 
lead to the conclusion that the taking of notes is intended as a 
waiver.’** In The Hattie Thomas the Court said: 





129 At p. 404. 

130 The Majestic II, 285 Fed. 91 (S. D. Fla., 1922). 

181 Howard v. 9889 Bags of Malt, 255 Fed. 917, 919 (D. Mass., 1919). But 

. The Eastern, 257 Fed. 874, 875 (D. Mass., 1919). 

132 246 Fed. 809, 810 (2nd Circ., 1917). 

133 Howard v. 9889 Bags of Malt, supra. 

134 E] Amigo, supra, note 93. 

185 The Hattie Thomas, 262 Fed. 943 (2nd Circ., 1920); The Cimbria, 214 
Fed. 128 (D. N. J., 1914); Robins Co. v. Chesbrough, 216 Fed. 121 (1st Circ., 
1914); The Gurnet, 235 Fed. 595 (D. Me., 1916); The Fairhope, 235 Fed. 1007 
(E. D. La., 1916). 

136 The Lucille, 208 Fed. 424 (S. D. Ala., 1913); The Coastwise, 1923 Am. 
Mar. Cas. 942 (D. Mass.). 
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“Where a debt was for material and supplies furnished to a vessel, 
and therefore cognizable in admiralty, it does not deprive a creditor 
of the right to sue in admiralty by (sic) taking a bond and mortgage, 
unless it appears that such was the express intention of the parties.” **” 


A waiver may be found when the supplyman, by attempting 
to collect from a third person, has indicated that he is not in 
reality looking to the vessel.*** 

2. Preferred mortgages. The amendments of 1920 contained 
certain provisions regarding preferred mortgages. The constitu- 
tionality of the act creating such mortgages was upheld in The 
Oconee.**° 

3. State Statutes. It has sometimes been broadly stated that 
the Act of 1910 superseded all state statutes creating liens on 
ships for services and supplies.**° This is not the case, since the 
statute by its own terms supersedes state acts only in so far as 
they purport to create (1) rights in rem (2) “ for repairs, sup- 
plies, towage, use of drydock or marine railway and other 
necessaries.” Therefore, where a state statute creates a posses- 

sory lien for repairs, such a lien will be recognized in admiralty 
‘as a valid defense to a libel by the ship-owner for possession;** 
and it would seem that liens created by state law for other 
maritime claims not covered by the Federal Act are still 
enforcible by proceedings in rem.’ 


John W. Griffin. 


New York Cirvy. 





187 Supra, at p. 945. 
188 The Eastern, 257 Fed. 874 (D. Mass., 1919); The Millinocket, 266 Fed. 
392 (E. D. N. Y., 1920); The Thordis, 1923 Am. Mar. Cas. 581 (E. D. N. Y.). 

139 280 Fed. 927 (E. D. Va., 1922). As to the priority of such a mortgage 
with respect to Government taxes and penalties, see The Melissa Trask, 1923 
Am. Mar. Cas. 193 (D. Mass.). 

140 See The Yankee, 233 Fed. 919, 924 (3rd Circ., 1916) ; The Oceana, 233 Fed. 
139, 146 (E. D. N. Y., 1916); The Saratoga, 204 Fed. 952 (2nd Circ., 1913). 

141 The City of Miami, 265 Fed. 427 (D. Mass., 1920). 

142 See The Boston, 271 Fed. 688 (E. D. N. Y., 1921); The Athinai, 230 
Fed. ror7 (S. D. N. Y., 1916). 
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NEW LIGHT ON THE HISTORY OF THE FEDERAL 
JUDICIARY ACT OF 1789.* 


I 


6 Baia Federal Judiciary Act of September 24, 1789, was 
Senate Bill No. 1, in the First Session of the First Con- 
gress. No adequate account of this famous legislation has ever 
been written; and Ellsworth’s latest able and careful biographer 
stated in 1905 that “no complete history of the bill can now 
be written.”* Apparently, the only sources of information 
hitherto consulted by lawyers and historians have been the 
Journal of the Senate, which does not give the amendments 
made in the Committee of the Whole, and the Journal of the 
House, which gives no detailed statement of amendments; the 
Annals of Congress, which gives the debates in the House, but 
not those in the Senate; * and the diary of Senator William 
Maclay, which treats only of amendments in which he was 
interested, and often in a form impossible of understanding. 
Recent researches by the present writer have disclosed the 
fact that there are still in existence in the archives of the United 





* In this article, the word “ Judge,” instead of “ Associate Justice,” and 
capital letters are used to correspond with their use in the author’s book, THE 
SUPREME Court 1N Unitep States History. 

1 Wru1am Garrott Brown, Lire or OLiveR ELLSwortH, 186. 

2 Washington wrote to David Stuart, July 26, 1789: “ Why they (the 
Senate) keep their doors shut when acting in a legislative capacity, I am unable 
to inform you, unless it is because they think there is too much speaking to the 
gallery in the other House, and business is thereby retarded.” 10 WRITINGS OF 
WaAsHINGTON, Spark’s ed. 

Alexander White, a Member of Congress from Virginia, wrote to Madison, 
Aug. 25, 1789: “ The pleasure which our open doors and the knowledge of our 
debates obtained by that means, has given to the people can hardly be conceived. 
The different conduct of the Senate must of course have a contrary effect.” 
Maptson Papers, MSS. in Library of Congress. 

General Pinckney, Senator from South Carolina, said that “‘ the State where the 
Federal Government is now exercised has sufficient influence already, and those 
who read the debates in the House of Representatives may perceive that many 
of the speeches are calculated to please the gallery. I wish their doors were shut 
as well as those of the Senate.” Columbian Centinel (Boston), March 2, 1791. 
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States, not only the original draft of the Judiciary Act as it 
was introduced into the Senate, but also the original amendments 
to the Draft Bill, submitted during the Committee and Senate 
debates, and, further, the copy of the Bill as it passed the Senate 
and went to the House. While statements have been made by 
various historians that the original Draft Bill was preserved and 
that it was in the handwriting of Oliver Ellsworth, no one has 
apparently ever consulted it, and the existence of the other papers 
has not been known, hitherto.* It now appears, upon examina- 
tion, that the original Draft Bill is in several different handwrit- 
ings. Sections 1 to 9 inclusive are in the handwriting of William 
Paterson; Sections 10 to 23 are, in all probability, in the hand- 
writing of Oliver Ellsworth; Section 24 is in the handwriting of 
Caleb Strong; and the succeeding Sections are written by a re- 
cording clerk.* On this original document comprising the Draft 
Bill as introduced into the Senate, the changes, additions, inser- 
tions and deletions made during process of construction by the 
Committee and before its introduction into the Senate, appear 
in handwriting in the body of the draft, and on its margin, and 
on slips of paper pasted or affixed by sealing wax upon it. The 
amendments offered in the Senate are contained in various hand- 


writings and on odd, loose slips of paper of different sizes and 
shapes, preserved in a bundle, in the Senate Files." The Draft 





8 Henry Flanders in his Lives oF THE CuieF Justices stated that the original 
draft of the bill in Ellsworth’s handwriting was “ still preserved in the archives 
of the Government.” W. G. Brown in his Lire or OLiver ELLswortH, 186, 
note 1, repeats this statement and adds: “ but he gives no reference and does 
not state that he himself had seen the document.” Hampton L. Carson in his 
SuprEME Court OF THE UNITED STATES, 129, repeats Flanders’ statement without 
further authority. 

4 Identification of the handwritings has been made for me by Mr. J. C. 
Fitzpatrick, Chief Assistant in the Manuscript Division of the Library of Con- 
gress, through the courtesy of Mr. Charles Moore, Chief of the Manuscript 
Division. 

5 Through the aid and courtesy of the Secretary of the Senate, the Draft 
Bill and the amendments were located in the Senate Files in the attic of the 
Capitol; the Bill as passed by the Senate was discovered in a cellar room, under 
a heap of miscellaneous papers of confused and intermingled dates and subjects. 

At the same time with the discovery of these papers, the writer has also found 
that a copy of the Draft Bill originally introduced into the Senate was published 
in full in the Boston Gazette, of June 20, and July 6, with the interesting omis- 
sion, however, of the diverse citizenship jurisdiction granted to the Circuit Courts 
by the Bill. 
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Bill, as amended and adopted by the Senate, is in the hand- 
writing of a recording clerk. 

The disclosure of this new evidence now makes it possible, by 
comparison with the statute as finally enacted, to write, for the 
first time, an accurate history of the progress of the Act through 
the Congress, and of the variations of the final Act from the 
original Draft Bill. Such a comparison reveals certain legal and 
historical surprises of great importance, and makes it certain 
that Madison was wrong in stating, in 1836 (when he was eighty- 
five years of age and probably of failing memory), that “ it was 
not materially changed in its passage into a law.”* It is clear 
now that very important and, in some instances, vital changes 
were made from the Draft Bill before it became law. And it 
may well be contended that had the Judges of the Supreme Court 
been familiar with these changes and with the history of the 
progress of the Bill in the Congress, several of the leading cases 
before that Court might have been decided differently. 

Four of these great changes may be particularly mentioned 
at this point. First, it appears that the United States District 
and Circuit Courts were intended to take jurisdiction over 
common law crimes, instead of being confined to crimes specifi- 
cally defined by Congress, as the Draft Bill when introduced 
provided, and as later erroneously held by the Courts. Second, 
the jurisdiction of the Circuit Courts in controversies between 
citizens of different States was made far more restricted than the 
Draft Bill intended. Third, —a surprising feature — the Draft 
Bill contained no such provision as was contained in the much 
litigated Section 34 of the Act, which provided that “ the laws of 
the several States, except where the Constitution, treaties or 
statutes of the United States shall otherwise require or provide, 
shall be regarded as rules of decision in trials at common law in 
the Courts of the United States, in cases where they apply.” 
This Section 34 was inserted as a Senate amendment. Fourth, — 
a fact of still greater consequence —it is apparent, from the 





6 4 Letrers anp OrHer Writincs or James Mapison, Madison to Joseph 
Ward (Ellsworth’s son-in-law), Feb. 27, 1836. William Garrott Brown in his 
Lire oF Oxiver Ettswortn, 186, said: “ There is enough in the Journals of the 
two Houses and in the debates of the House of Representatives to sustain 
Madison’s impression that it went through without any radical change.” The 
new facts disprove this statement. 
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manner in which the original draft of this Senate amendment 
constituting Section 34 was altered by its proposer before its 
proposal, that the word “laws” in this Section 34 was not in- 
tended to be confined to “ statute laws,” as Judge Story held in 
the famous case of Swift v. Tyson, but was intended to include 
the common law of a State as well as the statute law. Had 
Judge Story seen this original draft of the amendment, it is 
almost certain that his decision would have been the reverse of 
what it was. All these points are discussed at greater length 
later on in this article. 

In view of these new sources of information, it seems that a 
revised history of the Judiciary Act is warranted, since knowl- 
edge of the additions, subtractions, deletions and amendments 
relating to the original draft may possibly afford assistance to 
the Federal Courts in future interpretations of the Act. 

Although the opinion has been expressed, in modern 
times, that the Judiciary Act was “probably the most im- 
portant and the most satisfactory Act ever passed by 
Congress,” and that “the wisdom and forethought with which 
it was drawn have been the admiration of succeeding genera- 
tions,” * such was not the opinion of this statute during the first 
fifty years after its passage.* Senator William Grayson of Vir- 
ginia wrote, immediately after its passage, that it was ‘“ mon- 
strous,” that the States would take alarm, and that its destruction 
might be predicted.’® William R. Davie of North Carolina wrote 
that it was ‘“‘ defective in point of arrangement ” and “ obscurely 
drawn or expressed.” James A. Bayard said that while it “ dis- 
plays great ability, it is no disparagement of its author to say 
its plan is not perfect. . . . The original system could not be 
more than an experiment.”’ John Brown, a Congressman from 





7 Mr. Justice Brown in his address before the American Bar Association, 
Aug. 20, 1911; Miller, J., in United States v. Holliday, 3 Wall. (U. S.) 407 
(1865). 

8 The Independent Chronicle (Boston), Sept. 16, 1790, referred to the “ ex- 
tensive, perplexing and distressing Judiciary system—a system which, in its 
operation, will, in time, involve the people of these States into the most 
ruinous and distressing lawsuits . . . so tedious and intricate a Judiciary system.” 

9 Ty~eR, LETTERS AND TIMES OF THE TyLerRS, Grayson to Patrick Henry, 
Sept. 29, 1789; Lire AND CORRESPONDENCE OF JAMES IREDELL, Davie to Iredell, 
Aug. 2, 1791; Speech of Bayard, Feb. 19, 1802, 7th Cong., rst Sess; Harry INNEs, 
MSS., in Library of Congress, Brown to Innes, Sept. 28, 1789, 
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the Kentucky district of Virginia, wrote that he feared “ great 
embarrassment and clashing” between the Federal and State 
Courts, though since it was “absolutely necessary to pass a 
Judiciary Law at this session, the one which passes is as good, 
I believe, as we at present could make it.” Samuel Dexter, the 
leading lawyer of Massachusetts in 1816, said that in his opinion 
the Federal Government had not been made strong enough, and 
that the Act was “ neither constitutionally nor politically adapted 
to enforce the powers of the National Courts in an amicable and 
pacific manner,” and that it was “ improvidently assented to” 
by President Washington.*° James D. Miller of South Carolina 
said in the Senate, in 1832, that the Federalist party had deter- 
mined, by means of this legislation, to supply what the Con- 
stitution “lacked of energy,” and that “the Judiciary Act had 
sprung into existence, embodying principles which were repudi- 
ated in the Convention, and which, to a certain extent, have 
never been acquiesced in, notwithstanding the ingenious devices 
resorted to, by construction, to subvert the authority of the 
States.” * 

The fact is that the final form of the Act and its subsequent 
history cannot be properly understood, unless it is realized that 
it was a compromise measure, so framed as to secure the votes 
of those who, while willing to see the experiment of a Federal 
Constitution tried, were insistent that the Federal Courts should 
be given the minimum powers and jurisdiction. Its provisions 
completely satisfied no one, though they pleased the Anti- 
Federalists more than the Federalists.‘? Congress almost at 





10 See argument in Martin v. Hunter’s Lessee, 1 Wheat. (U. S.) 304, 320 
(1816). 

11 22nd Cong., 1st Sess., 451, Feb. 21, 1832. 

12 In the famous debate over the repeal of John Adams’ Circuit Court Act of 
1801, a leading Anti-Federalist, Joseph H. Nicholson of Maryland, commended 
Ellsworth and the Judiciary Act as follows: “On no occasion has his wisdom or 
the solidity of his judgment appeared more conspicuous to my mind than in the 
formation of the first judiciary system of the United States. In a government 
like ours, extending over a large tract of country, and composed of sovereign 
States, independent of each other, confederated for the purpose of mutual de- 
fence and mutual protection, it was rightly judged that its judicial powers should 
not extend to any other cases of judicial cognizance than those which might be 
deemed somewhat of a general nature, and whose importance might affect the 
general character or general welfare of the Nation.” 7th Cong., 1st Sess., 
Feb. 26, 1802. 
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once directed the Attorney General to make “a report of such 
alterations and improvements in the system as experience may 
dictate to be necessary or the public good may require ”; ** and 
as early as December, 1790, Attorney General Edmund Randolph 
submitted a voluminous report recommending many radical 
changes.** While Congress enacted only one or two of the 
changes, insistent efforts were made by the Federalists, during the 
ten years succeeding 1790, to amend the Act by broadening the 
scope of the Federal Judiciary. 

Not only was the Judiciary Act a compromise, but its final 
form was closely tied up with, and largely dependent upon, the 
fate of the various Amendments to the Judiciary Article of the 
Constitution which were being debated in Congress during the 
debates over the Judiciary Act itself. It is well known that 
many of the chief objections to the Constitution were due to 
the broad scope of its provisions relative to the judicial power. 
“My principal objections to the plan are . . . .that the judicial 
department will be oppressive,” reported Elbridge Gerry, one of 
the Massachusetts delegates. ‘‘ There are no well-defined limits 





13 See Gazette of the United States, Dec. 18, 1790: “ The establishment of a 
Judiciary system for the United States is a subject in which the greatest diver- 
sity of opinions has been entertained. When this business came before the Legis- 
lature of the Union, the division of sentiment without doors did not appear to 
be excluded from Congress. After long and interesting debates, in which the most 
patriotic concern for the rights of the people and the particular States was 
abundantly exemplified, the public judgment preponderated in favor of such a 
system; and accordingly the law establishing the necessary Courts was passed. 
But the Legislature, feelingly interested in the happiness of the people and the 
security of their persons and properties, keeping in view the imperfection and con- 
sequent possibility of improvement of every human institution, at the close of the 
last session, directed the Attorney General to make report, at the present, of such 
alterations and improvements in the system as experience may dictate to be 
necessary or the public good may require. From the acknowledged abilities of 
that respectable character we may expect much justice will be done the subject.” 

14 See Am. State Papers, Misc. No. 17. As to this report, one of the drafters 
of the Act, Caleb Strong of Massachusetts, wrote to David Sewall, Jan. 17, 1791, 
(see MS. letter in Library of Congress): “The Attorney General has reported 
Amendments to the Judicial system; the Report is very lengthy and contains 
nearly 40 folio pages. It is just printed and was it not too bulky I would inclose 
it. I have but just looked into it; he proposes that the District Judges shall 
be Judges of the Circuits, that the Supreme Judges shall have no other service 
than attending 4 Supreme Courts in a year at the seat of the Governments; that 
the executions to be issued shall be those in use in England, etc.; in short, I 
believe it is better calculated for Virginia than New England.” 
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of the Judiciary powers, they seem to be left as a boundless 
ocean. . . . It would be a Herculean labor to attempt to describe 
the dangers with which they are replete,” he wrote. James 
Sullivan wrote to Rufus King that he had only one doubt, 
“which is, whether the object of the Judicial power is well de- 
fined. I wish you to attend to this for I consider it the main- 
spring of the whole machinery.” *° Sixteen out of the seventy- 
nine Amendments suggested by the Conventions of Massachu- 
setts, New Hampshire, Virginia, New York, and North Carolina, 
were proposals for changes in the Judiciary Article; and around 
that Article, the opposition largely centred in the debates in the 
Conventions in most of the States.*® 

While there were many who actively opposed the Constitution, 
there were still more who were willing to accept it, with the 
hopes of later Amendments, and who shared the feelings of a 
correspondent of James Madison, who wrote: “I do not im- 
plicitly accede in sentiment to every article of the scheme pro- 
posed by the Convention, but I do not see how my utmost wishes 
are to be gratified until I can withdraw from society.” “ There 
would have been less repugnance to it here [Virginia] had the 
Judiciary been less exceptionable,” wrote another correspond- 
ent.” That “a Bill of Rights and additional checks in the 





15 y Tue Lire AND CORRESPONDENCE OF RuFus Kune, Sullivan to King, Sept 23, 
24, 1787. 

16 See Exziotr’s Desates: in the Virginia Convention, speeches of Henry, 
57, 319, 446, 539-546; Pendleton, 66-67, 517, 546-549, 570-572; Nicholas, 
247, 443; Randolph, 468; Mason 521-529; Madison, 532-536; Marshall, 551-555; 
in the Massachusetts Convention, speeches of Holmes, 109; Gore, 112; Dawes, 
113-144; Thatcher, 144; in the Pennsylvania Convention, speeches of Wilson, 
469, 480, 486-494, 517, 518; Smilie, 517; in the North Carolina Convention, 
speeches of Spencer, 136-138, 164; Spaight, 140, 144; Johnston, 141, 150; Blood- 
worth, 143, 151, 166; McDowell, 143; Iredell, 145-147, 152, 165, 170-172; 
Maclaine, 151, 162, 172; Spencer, 154, 155; Davie, 156-159; Locke, 169; Bass, 174. 

On the other hand, there were men who believed that the Constitution should 
have given broader Federal judicial powers. The Massachusetts Centinel, March 
4, 1789, said that “a writer who signs himself ‘A Citizen of the World’ in a 
late Baltimore paper makes the following observation: ‘For my own part, I 
am of opinion that if any amendments are necessary, they are those of extending 
the powers of the Federal Judiciary.’ ” 

17 Edward Carrington to Madison, Sept. 25, 1787; Joseph Jones to Madison, 
Nov. 22, 1787. Jones wrote to Madison, Oct. 29, 1787: “There is also a strong 
objection against the appellate jurisdiction over law and fact, independent of a 
variety of other objections, which are and may be raised against the Judiciary 
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Judiciary Department are almost universally agreed on, as well 
by the honest friends as the avowed opponents of the govern- 
ment, to be essential improvements,” was stated as early as 
March, 1789.** 

The principal Amendments which were regarded as necessary, 
relative to the Judiciary, were: (a) an express provision guaran- 
teeing jury trials in civil as well as criminal cases; (b) the con- 
finement of appellate power to questions of law, and not of fact; 
(c) the elimination of any Federal Courts of first instance, or, at 
all events, the restriction of such original Federal jurisdiction to 
a Supreme Court with very limited original jurisdiction; (d) 
the elimination of all jurisdiction based on diverse citizenship 
and status as a foreigner.”® 

Letters and pamphlets devoted to the great struggle for the 
adoption of the Constitution contained constant and forcible 
arguments pro and con as to these Judiciary Amendments, which 
the First Congress of the new Government was expected to adopt 
and submit to the people.” 





arrangements and the undefined powers of that Department. ... The Legisla- 
ture may, and will properly make proper and wise regulations in the Judiciary, 
as, in the execution of that branch of power, the citizens of all States will 
generally be affected. But the reflection that there exists in the Constitution a 
power that may oppress, makes the mind uneasy; and that oppression will result 
from the appellate power of unsettling facts does to me appear beyond a 
doubt. ... Could I see... the right of unsettling facts removed from the 
Court of Appeals, I could with much less reluctance yield my assent to the 
system.” 

18 Independent Gazetteer (Phil.), March 23, 1789; see ibid., Feb. 25, 1789. 

19 Arthur Lee wrote to John Adams, Oct. 3, 1787: “ Securing trial by jury 
in criminal cases only, making the Federal Court original instead of appellant, 
and that in the case of a citizen of any State and one of another, and of a 
foreigner with the citizen of any State . .. are errors, if errors, gross as a 
mountain. I say, if errors; for I am very much inclined to believe they were 
designed.” g Works oF JoHN ADAMS, 555. 

See THe Letrers or RicHarp Henry LEE, Ballagh ed.: letters to Samuel 
Adams, Oct. 5, 27, 1787; to Edmund Randolph, Oct. 16, 1787; to George Mason, 
Oct. 1, 1787, May 7, 1788; to William Shippen, Oct. 2, 1787. See also Mason’s 
Objections in 4 Documentary History oF THE CONSTITUTION, 315, 320; 3 Max 
FARRAND, RECORDS OF THE FEDERAL CONVENTION OF 1787, 144, 151, James McHenry 
and Luther Martin to the Maryland House of Delegates, Nov. 27, 1787; “ Gen- 
uine Information ” by Luther Martin, 3 ibid., 172, 206-207; Jefferson to Madison, 
Dec. 20, 1787, 4 ibid., 411. 

20 See Essays ON THE ConsTITUTION, Ford ed.; “ Letters of Agrippa ” (James 
Winthrop) in Massachusetts Gazette, Dec. 11, 14, 1787, Jan. 14, Feb. 5, 1788; 
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Meanwhile, it was recognized that the details of a judicial 
system under the Constitution as it then stood must be framed 
and put into operation, as a statute, by the First Congress, before 
the new Government could function at all. Since such a system 
was entirely without precedent, the work of constructing it would 
have been difficult under any circumstances; but to frame it 
with a view to the possibility that the Constitution itself might 
be amended with respect to the very matters dealt with in the 
statute made it doubly difficult. The importance and the seri- 
ousness of the task thus laid upon the First Congress had been 
early and widely recognized. To the Senate, the work was as- 
signed. Though the House of Representatives was organized on 
April 1, 1789, it was not until April 6, when Richard Henry Lee 
of Virginia appeared in New York as the twelfth Senator, that the 
Senate was ready to proceed to business. On the very next day, 
however, it appointed a Committee to draft a bill for organizing 
the Judiciary system of the United States, consisting of Oliver 
Ellsworth of Connecticut, William Paterson of New Jersey, 
William Maclay of Pennsylvania, Caleb Strong of Massachusetts, 
Richard Henry Lee of Virginia, Richard Bassett of Delaware, 
William Few of Georgia, and Paine Wingate of New Hampshire. 
Of these men, Ellsworth, Paterson, Strong, Few, and Wingate 
had served in the Federal Convention of 1787 and were familiar 
with its intent as to the Judiciary.” Six days later, on April 13, 
Charles Carroll of Maryland and Ralph Izard of South Carolina 
were added to the Committee. Since the whole Senate at that 
time consisted of only twenty members,” only four more in 
number than the Judiciary Committee of the present Senate of 





PAMPHLETS ON THE CoNSTITUTION, Ford ed., esp. “ Letters of a Federal Farmer,” 
Richard Henry Lee, Oct. 8, 9, 10, 1787; “ Observations on the New Constitution 
by a Columbian Patriot,” Elbridge Gerry; “Observations on the True Con- 
stitution,” by “ Centinel” (Samuel Bryan); Letter from Luther Martin in 
Maryland Journal, March 21, 1788. 

21 In Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 297 (1888), reference is 
made to the fact that the Judiciary Act was “passed by the first Congress as- 
sembled under .the Constitution, many of whose members had taken part in 
framing that instrument, and is contemporaneous and weighty evidence of its 
true meaning.” 

22 The New York Senators were not elected and did not take their seats 
until July; and Rhode Island and North Carolina had not yet come into the 
Union. 
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1923, this Special Judiciary Committee of 1789, consisting of ten 
men (one from each State), comprised one half of the Senate 
of that day.** Its membership could hardly have been harmoni- 
ous; for Lee, only a year and six months before, had written 
the strongest letters of attack on the Constitution which appeared 
in the newspapers; and it is not likely that he had forgotten 
that Ellsworth had written in reply to him the following savage 
characterization: “The factious spirit of R. H. L., his impla- 
cable hatred to Gen. Washington, his well known intrigues against . 
him in the late war . . . is so recent in your minds that it is 
not necessary to repeat them. He is supposed to be the author 
of most of the scurrility poured out in the New York papers 
against the new Constitution.” ** 

The Committee worked over the Bill for just two months; 
and, as Fisher Ames wrote, they “labored upon it with vast 
perseverance and have taken a fuller view of the subject as I 
ever knew a committee to take.” They find it “an arduous 
task,” wrote a Maryland Congressman. “From what I can 
learn from the Members of the House with whom I have con- 
versed, they are disposed to proceed with great moderation on 
this head. On the whole, I think the Senate a most respectable 
body, and doubt not they will do great credit to the Nation and 
Union.” “ The reorganization of the Judiciary which the Senate 
has undertaken will, I apprehend, be found a labour of great 
difficulty,”” wrote Joseph Jones of Virginia to Madison.” The 
most direct information regarding the Bill comes from a member 





23 The members of the Senate, not members of the Committee, who were 
present during the debates on the Bill were: John Langdon of New Hampshire, 
Tristram Dalton of Massachusetts, William Samuel Johnson of Connecticut, 
Jonathan Elmer of New Jersey, Robert Morris of Pennsylvania, George Read of 
Delaware, John Henry of Maryland, William Grayson of Virginia, Pierce Butler 
of South Carolina, and James Gunn of Georgia. 

24 “Tetters of a Landholder,” No. 6, New York Journal, Dec. 10, 1787. See 
Essays ON THE ConsTITUTION, Ford ed. The attack was unjust and the relations 
of Lee to Washington in 1789 were certainly most warm. See Lee’s letter to 
Washington, April 6, 1789. 

25 y Works oF FisHer Ames, Ames to George R. Minot, July 8, 1789; 
Maryland Journal and Baltimore Advertiser, May 1, 1789. The letter continued: 
“T have never yet heard a sentiment from any Members of either House which 
expressed an inclination or betrayed a wish to embarass the Federal Government; 
but on the contrary, to promote its operations with all their influence.” See 15 
Mass. Hist. Soc. Proc., 2nd Series, letter of Jones to Madison, May 10, 1789. 
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of the Committee, Paine Wingate, who wrote to Timothy Picker- 
ing on April 29 saying: ‘‘ A Committee of the Senate have spent 
considerable time in arranging the judicial department, in order 
to frame a bill. Nothing is yet matured, tho’ some general 
principles have been agreed to. It is a very intricate and diffi- 
cult matter to adjust, so as to answer the design of the Constitu- 
tion by securing impartial justice, and not make it burdensome 
and inconvenient for the people. It would take too long to give 
you any idea of the progress that is made and it is not unlikely 
that it may appear in a different shape from what has yet been 
proposed. Mr. Ellsworth seems to be the leading projector, who 
is a very sensible man and will do very well if he is not too much 
attached to the forms of law he has long been in the habit of. 
It is a line of life in which I have not been used and am not 
competent to judge of. There are several gentlemen of the law 
in the Committee and I trust there is good sense and information 
enough in the Senate to frame a bill pretty right at last.” *° 
That the Judiciary Bill which came from this Committee was, 
to a large extent, drafted by Ellsworth is now well established. 
“ This Bill is a child of his, and he defends it with the care of a 
parent, even with wrath and anger. He kindled as he always does 





26 PICKERING Papers, MSS. in Mass. Hist. Soc. Library, Wingate to Pickering, 
April 27, 1789, hitherto unpublished. 

An interesting item as to a possible source.of parts of the Judiciary Act ap- 
peared in the Massachusetts Spy, May 21, 1789, in a despatch from Boston: 
“ We are told that some of the members from this State in the Legislature of the 
Union have written for a copy of the Judicial System reported by the Judges 
of our Supreme Judicial Court and others to the Legislature last year. This 
System has been pronounced by able judges the best calculated to render the 
law prompt, efficient and plain.” It is likely that this copy was asked for by 
Caleb Strong, of Massachusetts, who was on the Senate Committee. 

And that John Lowell of Massachusetts was consulted as to the Judiciary Act 
seems to be evident. See Essays in the Constitutional History of the United 
States in the Formative Period, 1775-1789, in JAMESON, THE PREDECESSORS OF 
THE SUPREME Court, 43: “In a footnote to Mr. Harrison Gray Otis’ remem- 
brances of Judge Lowell, printed in 1847, in the Law Reporter, Dr. Charles 
Lowell says of his father, ‘I have the sketch of his on the judiciary system of 
the United States about which his opinion and counsel had been asked, as I 
think, by a Committee of Congress.’ It is a matter of great regret that this paper 
is apparently no longer in existence.” (Note) 11 Law Reporter, 429: “The 
Massachusetts archives formerly contained a letter written by Senator Caleb 
Strong to Lowell in 1789, now missing, which may very likely have been the one 
which elicited his letter above mentioned.” 
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when it was meddled with,” wrote Senator Maclay in his diary, 
June 29, 1789. “Mr. Strong, Mr. Ellsworth and Mr. Paterson 
have their full shares of this merit,” wrote Fisher Ames; and, as 
quoted above, Paine Wingate of the Committee wrote, as early 
as April 29, “ Mr. Ellsworth seems to be the leading projector.” *” 
It must, however, be observed that it is probable that William 
Paterson took a more considerable part in drafting the bill than 
he has hitherto been given credit for, as the Senate Files show 
that the first nine sections, with alterations and interlineations, 
are in his handwriting. 

That Ellsworth probably prepared the first or an early draft 
for the consideration of the Committee may be conjectured from 
a letter written three weeks after its appointment, in which he 
said: 


“The following are outlines of a judiciary system contemplating 
before a committee of the Senate. That the Supreme Court consist of 
six Judges and hold two stated sessions annually at or near the seat 
of government. That there be a District Court with one Judge resi- 
dent in ‘each State, with jurisdiction in admiralty cases, smaller of- 
fences and some other special cases. That the United States be 


divided into three circuits. That a court be holden twice annually in 
each State, to consist of two Judges of the Supreme Court and the 
District Judge. This Court to receive appeals in some cases from the 
District Court, to try high crimes, to have original jurisdiction in law 
and equity, in controversies between foreigners and citizens and be- 
tween citizens of different States, etc., where the matter in dispute ex- 





27 Ames to Minot, July 8, 1789, supra. T. Lowther wrote to James Iredell, 
July 1, 1789: “ It was principally drawn up by a Mr. Ellsworth of Connecticut.” 
See 2 Lire AND CORRESPONDENCE OF JAMES IREDELL, McRee ed. 

Philip Doddridge of Virginia stated in the House, May 9, 1832, that James 
Madison was the author of the Judiciary Bill (see 22nd Cong., rst Sess.) where- 
upon Madison wrote to him, June 6, 1832, in correction of the statement, 
stating that the Act “ was understood truly, I believe, to have proceeded from 
Mr. Ellsworth, availing himself, as may be perceived, of consultation with some 
of his most enlightened colleagues.” Madison also wrote to Edward Everett, 
May 30, 1832: “The task of preparing it was understood, justly I believe, 
to have been performed by Mr. Ellsworth, in consultation probably with. some 
of his learned colleagues.” See also letter of Madison to Joseph Ward, Feb. 27, 
1836. “It was well understood that he was an able and operative member. 
It may be taken for certain, I believe, that the bill organizing the Judicial 
Department originated in his draft and that it was not materially changed in 
its passage into a law.” 
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ceeds five hundred dollars, and to grant appeals to the Supreme Court, 
except as to facts, where the matter in dispute exceeds two thousand 
dollars.” 78 


A letter “from a gentleman in New York to his friend in 
Virginia,” published in the newspapers, also stated that: “ The 
Senate have had the Judiciary system before them. No bill is 
yet brought in, but the Committee has agreed to the following 
principles.” This latter letter, while confirming the general 
scheme in Ellsworth’s letter, sets forth three strikingly different 
provisions; while Ellsworth stated the civil jurisdiction of the 
Circuit Courts to be only of controversies between foreigners and 
citizens and between citizens of different States in cases involving 
over five hundred dollars, the New York letter stated that the Cir- 
cuit Court was “ to have cognizance of all cases of federal juris- 
diction, whether in law or equity above the value of five hundred 
dollars;” and while Ellsworth’s letter stated that appeals were to 
lie “ except as to facts,” the New York letter stated that “no 
appeal shall lie, except the matter in dispute be of the value of 
two thousand dollars and in common law cases on points of law 
only,” and the New York letter stated that a defendant in a 


case in a State Court presenting a Federal question was to be 
allowed to remove before trial, but not to appeal, to a Federal 
Court.”® These two letters undoubtedly represent early stages 
in the draft of the Bill, for the Bill which was finally agreed upon 





28 Ellsworth to Judge Richard Law of Connecticut, April 30, 1789. 
See WuarTon’s STATE TRIALS, 37, 38, note; 3 Am. L. J. 258. 

29 This “letter from a gentleman in New York,” written in April or May, 
was copied in the State Gazette of North Carolina, July 30, 1789, and the 
portion relating to the Circuit Court was, in full, as follows: “That Inferior 
Courts shall be held twice a year in each district, which Courts shall consist of 
two of the Supreme Judges and the Admiralty Judge, and shall take cognizance 
of all cases of Federal jurisdiction, whether in law or equity above the value 
of soo dollars (inferior matters to be left to the State Courts), and of all 
criminal cases not within the jurisdiction of the Admiralty Judges. This 
Court shall act as a nisi prius Judge, in cases originating in the Supreme Court, 
and as a Court of Appeals from the Admiralty Court; and from this Court, no 
appeal shall lie, except the matter in dispute be of the value of 2000 dollars, 
and in common law cases on points of law only. In cases of concurrent jurisdic- 
tion, the plaintiff may sue either in the State or Federal Court, but having 
made his option, he shall abide by it. A defendant sued in a State Court, in 
a matter of federal jurisdiction, may remove the cause to the Federal Court 
before trial but will not be allowed to appeal,” 
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and reported to the Senate markedly differed from both of these 
early drafts. The Bill as reported, as appears now from the 
Senate Files and as published in the Boston Gazette, eliminated 
entirely the jurisdiction of the Circuit Court over “ all cases of 
federal jurisdiction ”; it also contained a much restricted jurisdic- 
tion over cases between citizens of the different States; it 
limited appeals, not only “in common law cases” but in all 
other cases, to appeals purely on questions of law, on writ of 
error; and —a very important change — it allowed a defendant 
sued in a State Court in a case involving a Federal question, 
not only to remove the case before trial into a Federal Circuit 
Court, but also to appeal, after trial, to the Supreme Court on 
writ of error. These changes will be considered later, in detail. 
But they should be particularly noted at this point, for they 
undoubtedly represent the price which Ellsworth paid to secure 
the concurrence of Richard Henry Lee in reporting the Bill. 
Evidently, at some stage in the drafting of the Bill, a contest 
had been waged between those men who wished to confine the 
Federal judicial power within narrow limits and to leave to the 
State Courts the chief part of original jurisdiction, and those men 
who wished to vest in the Federal Courts the full judicial power 
which the Constitution granted — namely that it should “ extend 
to all cases, in law and equity, arising under this Constitution, 
the laws of the United States, and treaties made, or which shall 
be made, under their authority.” The former faction prevailed, 
and it was not until the lapse of eighty-six years that, in the 
year 1875, the Federal Courts were finally vested with the 
broader judicial power.” 

That it was the course of the Committee in adopting some 
such compromise as to Federal jurisdiction which averted or 
mollified the opposition of Lee to the Bill was shown by a letter 
which he wrote at this time to Patrick Henry, May 28, 1780: 
“So far as this has gone, I am satisfied to see a spirit prevailing 
that promises to send this system out, free from those vexations 
and abuses that might have been warranted by the terms of the 





80 See Act of March: 3, 1875, c. 137, 18 Stat. aT L. 470. The Circuit Court 
Act of Feb. 13, 1801, passed by the Federalists in the closing days of President 
Adams’ administration, granted this full jurisdiction to the Circuit Courts, but 
it was repealed by the Act of March 8, 1802, 
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Constitution’; but “it must never be forgotten, however,” he 
wrote, “that the liberties of the people are not so safe under 
the gracious manner of government as by the limitation of 
power,” and hence, he continued to express his preference for the 
securing of the rights of the States through Amendments to the 
Constitution rather than through the Judiciary Act.” 

On June 12, 1789, the Committee finished its labors, and the 
Bill was reported to the Senate by Richard Henry Lee, who was 
probably picked for that duty for tactical, political reasons, in 
order to strengthen the measure with the anti-Federal faction. 
Senator Maclay, in his diary, records the report, and states that 
the Bill ‘‘ was long and somewhat confused,” * and that Senator 
(Pierce) Butler of South Carolina “made a most flaming 
speech ” against it, and “ was called to order by the Chair and 
was not a little angry about it.” * 

A summary of the reported Bill was widely reported in the 





81 See 2 THe Letrers oF RicHARD Henry LEE. 

382 Mactay, SKETCHES OF DEBATE IN THE First SENATE OF THE UNITED 
States, Harris ed. Regarding Ellsworth as a draughtsman, Maclay wrote, 
Jan. 12, 1791, in describing another measure, that it “ was drawn and brought in 
by Ellsworth, and of course, he hung like a bat to every particle of it. The 
first clause was mere chaos —style, preamble, and enacting clause all jumbled 
together. It was really unremendable — at least the shortest way to amend 
it was to bring in a new one. This same Ellsworth is a striking instance how 
powerful a man may be in some departments of the mind, and defective in 
others. All powerful and eloquent in debate, he is, notwithstanding, a miser- 
able draughtsman. The habits of the bar and the lists of litigation have 
formed him to the former; the latter is, in a great degree, the gift of nature.” 

33 Butler was one of those opposed to the Constitution in many parts, but 
who refused to join with Elbridge Gerry in declining to sign it, since, as he 
wrote, “with all its imperfections, it is the only thing that can rescue the 
States from civil discord and foreign contempt.” 2 Austin, Lire or ELBRIDGE 
Gerry, 59. As to Butler, who had arrived in the Senate, June 8, Maclay 
records, Tuesday, June 9: “A new phenomenon has made its appearance. 
. . . Pierce Butler from Carolina had taken his seat, and flamed like a meteor. 
He arranged the whole impost (customs) law, and then charged (indirectly) 
the whole Congress with a design of oppressing South Carolina. . . . Ellsworth, 
Morris, Carroll, Dalton, Langdon for the report; Few, Izard, Butler, Lee 
against it. And until four o’clock was it battled, with less order, less sense, 
and less decency, too, than any question I have ever yet heard debated in the 
Senate. . . . Butler’s party had conducted themselves with so little decorum, 
that any effect their arguments might have had was lost by their manner.” On 
June 10, Maclay recorded: “ The lately arrived Mr. Butler is the most eccentric 
of creatures. . . . He has words at will; but scatters them the most at random 
of any man I ever heard pretend to speak.” 
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newspapers; and the Boston Gazette published a copy in full, 
stating that: ‘“ The importance of the subject, and the anxiety 
of the public at large to know in what manner the Rulers of 
America proceed, induces us to embrace the earliest opportunity 
to publish the same. The Bill being now under consideration 
will, it is likely, undergo some amendments; but perhaps will 
not vary, materially, from its present plan.” ** Accounts of its 
progress and much comment and criticism regarding it appeared 
in the private, as well as in the published, correspondence of 
Congressmen and others. ‘“ The different powers and jurisdic- 
tions of the Courts would have been more clearly seen had they 
been taken up in separate bills,” wrote a Virginia friend to 
Madison. ‘“ Where there is danger of clashing jurisdictions, the 
limits should be defined as accurately as may be, and this 
danger will exist where there are concurrent jurisdictions. In 
so extensive a country as the United States, every precaution, 
consistent with the right of appeal, should be interposed to pre- 
vent inconvenience and legal opposition.” Madison wrote to 
Jefferson that the Bill “is found a pretty arduous task and will 
probably be long on its way through the two Houses.” ** A New 


York correspondent of James Iredell wrote that “ it is supposed 
considerable alterations will be made before it passes both 
Houses. There are not many lawyers in the Senate, but they 
compose three fourths of the Representatives.” °° 

That the people at large were keenly following the action of 





34 Boston Gazette, June 29, July 6, 1789. See also Connecticut Courant, 
June 29, 1789; Massachusetts Spy, July 2, 1789; Massachusetts Centinel, April 29, 
May 2, June 17, 24, July 1, 15, Aug. 5, 8, Sept. 5, 1789, and all the New York, 
Connecticut and Philadelphia papers. 

85 Mass. Hist. Soc. Proc., 2nd Series, Jones to Madison, July 3, 1789; 
t Works or James Mapison, Madison to Jefferson, June 30, 1789. Madison 
wrote to Edmund Randolph, June 17, 1789, sending him a copy of the bill, 
and saying: “ Having not yet looked it over, I can say nothing of its merits. 
You will be a better judge, and such remarks as your leisure will permit will 
be acceptable and useful.” He wrote on July 15, again, acknowledging Randolph’s 
letter of June 30 containing remarks on the Bill. . 

86 2 Lire AND CoRRESPONDENCE OF James IREDELL, T. Lowther to James 
Iredell, July 1, 1789, enclosing copy of the Bill. Lowther’s statement as to the 
lawyers was inaccurate. At least thirteen out of the twenty members of the 
Senate (New York Senators not yet having taken their seats and North 
Carolina and Rhode Island not being in the Union) were lawyers or had been 
admitted to the Bar. 
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their First Congress is very plain, and a Virginia Congressman 
writing to Madison of his impressions of a trip from New York, 
said: ‘At the inns on the road, I was surprised to find the 
knowledge which the landlords, and the country people who were 
at some of them, had acquired of the debates and proceedings 
of Congress.” *” 


II 


On June 22, debate on the Draft Bill began in the Committee 
of the Whole of the Senate, and the subject first taken up was, 
naturally, the provisions relating to the jurisdiction of the Dis- 
trict, Circuit and Supreme Courts.” The first issue was whether 
there should be any District Courts of the United States at all, 
or whether the functions of executing the Federal laws should 
be left in the first instance with the State Courts. It is a 
singular fact, not always recalled, that many ardent pro- 
Constitutionalists had already expressed the belief that the State 
Courts might well be entrusted with such power, subject to 
appeal to the Federal Supreme Court.*® Thus, John Rutledge 
of South Carolina, in the Federal Convention of 1787, had said: 
“The State tribunals might and ought to be left in all cases to 
decide in the first instance, the right of appeal to the supreme 
National tribunal being sufficient to secure the National rights 
and uniformity of judgments; that it was making an unnecessary 
encroachment on the jurisdiction of the States and creating 
unnecessary obstacles to their adoption of the new system.” 
Roger Sherman of Connecticut had supported this view, and, 
the next year, had written: “ The Constitution does not make 





87 Mapison Papers, MSS., Alexander White to Madison, Aug. 17, 1789. 

88 See SENATE JOURNAL; Mactay. The debates on the second reading of the 
Bill occurred on June 22, 23, 24, 25, 26, 27, 29, 30, July 1, 2, 3, 6; the debates 
on the third reading, on July 7, 8, 9, 10, 11, 13. 

39 See Forp’s Essays —“ A Citizen of New Haven” (R. Sherman) in New 
Haven Gazette, Dec. 25, 1788, “ Landholder” (O. Ellsworth) in New York 
Journal, Dec. 10, 1787; Exxiotr’s Depates, 517 (Pendleton), 536, 549 (Madison) ; 
1 Lire anv Letters or Rurus Kune, Christopher Gore to King, March 27, 
1789, “Dana thinks the Supreme Judicial Courts of the several States ought 
to be the Federal District Courts. But this might introduce too great jarring 
of interests in the same Judiciary.” 
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it necessary that any inferior tribunals should be instituted, but 
it may be done, if found necessary; ’tis probable that the Courts 
of particular States will be authorized by the laws of the Union, 
as has been heretofore done in cases of piracy.” Oliver Ells- 
worth himself had written: “ Nothing hinders . . . that all the 
cases, except the few in which it (the Supreme Court) has 
original and not appellate jurisdiction, may in the first instance 
be had in the State Courts.” Edmund Pendleton said in the 
Virginia Convention: “I think it highly probable that their first 
experiment will be to appoint the State Courts to have the 
inferior Federal jurisdiction.” James Madison had said: “It 
will be also in the power of Congress to vest this power in the 
State Courts both inferior and superior. This they will do, when 
they find the tribunals of the States established on a good 
footing.” Francis Dana (later Chief Justice of Massachusetts ) 
thought that “ the Supreme Judicial Courts of the several States 
ought to be the Federal District Courts.” ‘TI think it would be 
wise to institute the State Courts, where they are well established, 
as the inferior Courts,” wrote Edward Carrington to James 
Monroe, “ for should the United States erect separate Courts, 
the probability is that bickerings will arise between the two 
jurisdictions; this, as you say, is in the discretion of Congress; 
and I trust that that discretion will be exercised properly.” *° 
The conclusive answer to these suggestions, however, was given 
later by Ellsworth: “To annex to State Courts jurisdiction 
which they had not before, as of admiralty cases, and, perhaps, 
of offences against the United States, would be constituting the 
Judges of them, pro tanto, Federal Judges, and of course they 
would continue such during good behaviour, and on fixed salaries, 
which, in many cases, would illy comport with their present 
tenure of office. Besides, if the State Courts, as such, could 
take cognizance of those offences, it might not be safe for the 
General Government to put the trial and punishment of them 
entirely out of its own hands.” * 

After long debate, the Senate voted to establish Federal Dis- 





40 5 Documentary History oF THE CONSTITUTION, 54, Carrington to 
Monroe, Sept. 15, 1788. 

41 Ellsworth to Law, Aug. 4, 1789, WHaRTON’s STATE Trias, 38. See also 
ist Cong., 1st Sess., Smith of South Carolina, 801, Madison, 812. 
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trict Courts. Thereupon, as Senator Maclay records, Richard 
Henry Lee “ brought forward a motion, nearly in the words of 
the Virginia Amendment, viz. that the jurisdiction of the Federal 
Courts should be confined to cases of admiralty and maritime 
jurisdiction.” *® The motion, as it appears now on the Senate 
Files, was as follows: ‘ That no subordinate federal jurisdiction 
be established in any State, other than for admiralty or maritime 
causes, but that federal interference shall be limited to appeals 
only from the State Courts to the Supreme Federal Court of the 
United States.” It has always appeared to historians as some- 
what remarkable that Lee should have thus attacked a funda- 
mental principle of the bill which he himself had reported, and 
especially because of the fact that, while he had long been 
ardently advocating Amendments to the Constitution, he had 
never supported the Virginia proposition of limiting the Federal 
Courts to so narrow a scope as now proposed. It is possible that 
Maclay is mistaken in stating that Lee made this motion; for the 
original paper in the Senate Files is not in Lee’s handwriting.“ 
Maclay reports, however, in detail Lee’s speeches in favor of 
the motion, as well as those of William Grayson of Virginia; 
Ellsworth and Maclay, himself, opposed the motion, and it was 
finally rejected. 

This was the crucial contest in the enactment of the Judiciary 
Act. The broad pro-Constitution men took the position that 
Congress had no power to withhold from the Federal Courts 
which it should establish any of the judicial power granted by 
the Constitution. On this point, they were forced to yield; for 
the Congress withheld from the Federal Courts much of the 
jurisdiction which it might have bestowed under the Constitution. 
On the other hand, the narrow pro-Constitution men were 
anxious to give to the Federal Courts as little jurisdiction as 
possible and to leave to the State Courts, in the first instance, 





42 Mactay, June 22, 1789. 

43 The Amendments favored by Lee were sent by him to Dr. William 
Shippen in a letter of Oct. 2, 1787, and, so far as they related to the Judiciary, 
only included Amendments as to trial by a jury of the vicinage in criminal 
cases, trial by jury in civil cases, appeals only on matters of law, abolition of 
jurisdiction’ between citizens of different States and between citizens and 
foreigners. See 2 THe Letters oF RicnHarp Henry LEE, 440. See also Lee to 
Pendleton, May 22, 1788. 





68 HARVARD LAW REVIEW 


jurisdiction over most of the Federal questions, subject to Federal 
revision through the appellate power of the United States Su- 
preme Court. On this point, this faction also was forced to 
yield. The result was a compromise. 

In one view of the case, the strong pro-Constitution men 
probably held the better position. When the Constitution stated 
that ‘“ the judicial power of the United States shall be vested in 
one Supreme Court and in such inferior Courts as the Congress 
may from time to time ordain and establish,” and that “ the 
judicial power shall extend to all cases in law and equity arising 
under the Constitution, the laws of the United: States, etc.,” it 
could well be argued that it did not intend to leave it within the 
power of Congress to withhold from the Federal Courts which 
Congress should establish any part of the judicial power granted 
by the Constitution. The only discretion which was specifically 
granted to Congress was with reference to the appellate juris- 
diction of the Supreme Court. It was such appellate jurisdiction 
that was to be “with such exceptions and regulations as the 
Congress shall make”; there was no provision for a power in 
Congress to make “any exceptions or regulations” as to the 
original and appellate jurisdiction of the inferior Federal Courts. 

It was always the view of Judge Story that Congress was 
bound to vest in the inferior Courts all the jurisdiction granted 
by the Constitution and that it could not refuse to do so “ with- 
out a violation of its duty.”** Judge Bushrod Washington 
apparently shared this view.*° 

On the other hand, as early as 1799, Judge Chase in the course 
of the argument of a case said that though “the motion has 
frequently been entertained that the Federal Courts derive their 
judicial power immediately from the Constitution, . . . the 





44 Martin v. Hunter’s Lessee, 1 Wheat. (U. S.) 304 (1816). See also Story, J., 
in White v. Fenner, 1 Mason (U. S.) 520 (1818). 

45 Judge Washington said in Ex parte Cabrera, 1 Wash. C. C. 232, 237 
(1805): “Whether it would have been wise in Congress to have vested in 
the National Courts, the power of deciding, in some way or other, every 
National question, authorized by the Constitution; is another point. I am 
one of those, I confess, who have always thought it would have been better, 
if the Legislature of the Union, in allotting to the several Courts the jurisdiction 
they were to exercise, had occupied the whole ground marked out by the 
Constitution; but, I am not one of those who think it a commendable quality 
in a judge, to enlarge, by construction, the sphere of his jurisdiction.” 
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political truth is that the disposal of the judicial power (except 
in a few specified instances) belongs to Congress. . . . Congress 
is not bound, and it would, perhaps, be inexpedient to enlarge 
the jurisdiction of the Federal Courts to every subject, in every 
form, which the Constitution might warrant.” And Chief Justice 
Ellsworth said that, in his opinion, the Circuit Courts had “ cog- 
nizance, not of cases generally, but of a few specially circum- 
stanced, amounting to a small proportion of the cases which an 
unlimited jurisdiction would embrace.” “* And by 1845 it was 
explicitly laid down by Judge Daniel that the judicial power 
of the United States, except in the cases of original jurisdiction 
of the Supreme Court, “is dependent for its distribution and 
organization and for the modes of its exercise, entirely upon the 
action of Congress, who possess the sole power of creating 
tribunals (inferior to the Supreme Court) for the exercise of the 
judicial power, and of investing them with jurisdiction either 
limited, concurrent or exclusive, and of withholding jurisdiction 
from them in the exact degrees and character which to Congress 
may seem proper for the public good.” * 

That Judge Story’s views as to the imperative Federal juris- 
diction of the inferior Federal Courts did not prevail was 
extremely fortunate for the United States. Conditions did not 
require in 1789, nor do they at present require, the vesting in 
the Federal Courts of the full scope of jurisdiction authorized 
by the Constitution. In fact, it would probably now be better 
that the present broad jurisdiction granted by the Act of 1875 
should be abrogated, and that the State Courts should be left 
to a greater extent with jurisdiction, in the first instance, of 
cases arising under the Constitution and laws of the United 





46 Turner v. Bank of North America, 4 Dall. (U. S.) 8 (1799). See also 
Livingston, J., in Livingston v. Van Ingen, 1 Paine (Circ. Ct., N. Y.) 45, 51 
(1811), with reference to the lack of power of Federal Courts in patent cases. 
“Tt cannot be believed that, in a law drawn with so much care, and embracing 
such a variety of provisions, so important an omission was casual. It must have 
been the result of much reflection, and shows their sense at least, that Congress 
were not bound to clothe the Courts which they might create with all the 
powers which by the Constitution they had the right to confer.” 

47 Cary v. Curtis, 3 How. (U. S.) 236, 245 (1845). See Sheldon v. Sill, 
8 How. (U. S.) 441 (1850), per Grier, J.; Holmes v. Goldsmith, 147 U. S. 150 
(1893), per Shiras, J. 
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States, Federal rights being amply safeguarded by right of 
appeal to the United States Supreme Court.**: 

It is interesting to note that though, in the original enactment 
of the Judiciary Act, the State-Rights or narrow constructionist 
party failed in their attempt to leave to the State Courts juris- 
diction over Federal questions, they succeeded, during the suc- 
ceeding twenty years, in passing many statutes vesting in the 
State Courts such jurisdiction over Federal questions both in 
civil and criminal cases.*° This voluntary surrender to the 
States by Congress of Federal judicial powers granted by the 
Constitution only ceased when the State Courts themselves pro- 
ceeded to hold that Congress had no constitutional power to 
impose such jurisdiction on the State tribunals and officials; and, 
singularly, this action by ‘Congress which had been advocated 





48 See address of Senator Thomas F. Walsh of Montana before the Virginia 
Bar Ass, at Lynchburg, Va., June 8, 1922, Conc. Rec., 67th Cong., 2nd Sess., 
June 12, 1922. 

#9 See statutes vesting jurisdiction in State Courts of suits by the United 
States for penalties and forfeitures. 

Act of June 5, 1794, c. 45, § 10, r Stat. at L. 373, 375; Act of July 6, 1797, 
c. 11, § 20, x Stat. aT L. 527, 532; Act of June 5, 1794, c. 48, § 5, 1 Stat. aT L. 
376, 378; Act of June 5, 1794, c. 49, §9, 1 Stat. aT L. 378, 380; Act of June 9g, 
1704, c. 65, § 12, 1 Stat. aT L. 397, 400, and as to this latter statute, see Act of 
March 3, 1705, c. 45, § 20, 1 Stat. aT L. 433, 438, continuing it in force until 
March 1, 1801; Act of April 18, 1796, c. 13, § 7, 1 Stat. aT L. 452, 453; Act 
of March 3, 1797, c. 13, §2, 1 Stat. AT L. 506. See also the various Embargo 
Acts of 1808, 1809, and 1810. 

Customs Acts: July 24, 1813, c. 21, § 14, 3 Strat. at L. 35, 38; April 20, 
1818, c. 79, § 25, 3 STAT. aT L. 433, 438; March 2, 1821, c. 14, § 3, 3 STAT. AT 
L. 616, 617; March 1, 1823, c. 21, § 35, 3 Stat. aT L. 729, 739; March 3, 1823, 
c. 58, § 5, 3 Star. at L. 781, 782. 

Internal Revenue and Excise Taxes: Distillers License Tax, July 24, 1813, 
c. 25, §6, 3 Srar. at L. 42, 44; Auction Sales Tax, July 24, 1813, c. 26, § 10, 
3 Strat. aT L. 44, 47; Salt Tax, July 209, 1813, c. 35, $6, 3 Strat. at L. 40, 51; 
Wine Retailers License Tax, Aug. 2, 1813, c. 30, 85, 3 Stat. aT L. 72, 73; ibid., 
c. 53, § 13, 3 Stat. aT L. 77, 80; Excise Tax, Dec. 21, 1814, c. 15, § 21, 3 Srat. 
at L. 152, 157; Internal Revenue Tax, Jan. 18, 1815, c. 23, § 21, 3 Srat. aT L. 
186, 190; Furniture and Watch Tax, Jan. 18, 1815, c. 23, § 24, 3 Stat. aT L. 
186, 191; Direct Tax, March 3, 1815, c. 100, 3 Stat. aT L. 2309. 

See also statutes vesting jurisdiction in State Courts of prosecution of 
crimes against the United States: Act of March 8, 1806, c. 14, 2 Strat. aT L. 
354; Act of April 21, 1808, c. 51, 2 Stat. aT L. 489; Act of March 2, 1799, 
c. 43, 8814, 15, 20, 28, 1 Srat. at L. 733, 736, 738, 740; Act of April 30, 
1810, c. 37, 8835, 36, 2 Star. ar L. 592, 603; Act of March 3, 1825, c. 64, 
§§ 37, 38, 4 Strat. aT L. 102, 113. 
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by State-Rights adherents as a diminution of Federal powers 
became regarded by the States themselves as an unwarranted 
arrogation of Federal power — an attempt on the part of Con- 
gress to control the sovereignty of the States.° The disinclina- 
tion of the Northern States to enforce the Fugitive Slave Law 
through their State officials, and the opinions of Story and of 
other Judges in the Prigg case in 1842, put an end to any 
attempt to enforce the doctrine of Congressional power to vest 
Federal jurisdiction in State Courts or officers.™ 

After determining to retain District Courts as a part of the 
judicial system, the Senate decided to make several changes in 
Sections 2, 3, and 4 of the Draft Bill as to these Courts. In 
the first place, it added two more districts, viz. that part of 
Massachusetts known as Main (sic) (which in the Draft was 
included in with New Hampshire) and Kentucky (which in the 
Draft was included with Virginia), making the total number of 
districts thirteen instead of eleven. The making of Kentucky 
a separate district was evidently in response to alarming appeals 
which had come from the Federalists of that portion of Virginia; 
for it was evident at this time that Kentucky was seriously 
contemplating a separation not only from the State of Virginia, 
but from the Union itself, in order to ally itself with Spain 





50 As to this power of Congress see debate in the House, 6th Cong., 2nd 
Sess., Jan. 5, 7, 1801, 878 et seg. See also 1 Kent, Comm. 307 et seg. And 
see the interesting line of cases in the State Courts beginning in Ex parte 
Emanuel Roberts (Md., 1809), cited in 2 Hall’s Amer. L. J. 192; State v. 
Feely, cited in S—eRGEANT, ConsTITUTIONAL Law, 272 (1813), Virginia Cases, 321; 
Lockington’s Case, 5 Hall’s Amer. L. J. 92, 301, and ibid., 486; Jackson v. Row 
(Va.), cited in National Intelligencer, Dec. 23, 1815; United States v. Campbell 
(Ohio), cited in 10 Niles Reg. 405, Aug. 17, 1816, 6 Hall’s Amer. L. J. 113; 
Comm. v. Kosloff (Pa. St.), 12 Niles Reg. 139, April 26, 1817; Maryland v. 
Rutter, Almeida’s Case (Md.), 12 Niles Reg. 114, 232, April 19, 1817, and see 
ibid. 377, Aug. 9, 1817; Ex parte Stacy, 10 Johns. (N. Y.) 328 (1813); Ex parte 
Jeremiah Ferguson, 9 Johns. (N. Y.) 238 (1812); United States v. Dodge, 14 
Johns. (N. Y.) 95 (1817); United States v. Lathrop, 17 Johns. (N. Y.) 4 
(1819); Ex parte Pool, cited in Serceant, ConsTiTuTIONAL Law, 27, 274; 
Davison v. Champlin, 7 Conn. 244 (1828); Haney v. Sharp, 1 Dana (Ky.) 442 
(1833); Ward v. Jenkins, to Met. (Mass.) 583 (1846); Ex parte Knowles, 5 
Cal. 300 (1855); State v. Curtis, 35 Conn. 374 (1868); Rushworth v. Judges, 
58 N. J. L. 97 (1895). 

51 Prigg v. Pennsylvania, 16 Pet. (U. S.) 539 (1842). 





72 HARVARD LAW REVIEW 


and secure the free navigation of the Mississippi River.” In 
the second place, recognizing the sentiment relative to the 
dragging of persons from their homes long distances to the 
District Courts, the Senate, in Section 3, increased the number 
of places at which such Courts should be held.” 

Sections 5, 6, 7, 8, of the Draft Bill (Sections 5, 6, 7, 8, of 
the Act) were not changed in substance by the Senate. Section 9 
of the Draft Bill provided that: “In all cases wherein by law 
an oath be allowed, authorized, directed or required, the solemn 
affirmation of any of the people called Quakers, shall be allowed 
and taken instead of such oath.” Maclay reports that, after a 
debate with Ellsworth and others “on the anti-constitutionalism 
of the clause,” the clause was expunged.” 





52 See letter from George Nicholas in Kentucky to James Madison, May 8, 
1789: “If the federal Courts are to have jurisdiction between individuals, let 
an inferior tribunal be fixed here in such a way as will give content to the 
people . . . ; if it is not adopted, Kentucky will renounce the government 
within three months from the time she gets the information. I fear that a 
proper idea as to the importance of this country has not yet been taken up. 
Be assured that no great length of time will: elapse before her inhabitants will 
be more numerous than those of all the other parts of Virginia. Believe too 
that the Western Country will all unite in demanding what I have stated above 
and that they will live under any Government to obtain them. These things 
if done will have the greater effect, as the people here have been taught to 
believe that they are to expect nothing but oppression and a sacrifice of their 
dearest rights from the new government. Let me conjure you, then, my dear 
Sir, to exert yourself to obtain for us these reasonable demands. You know 
my attachment to the Union but I declare to you, if I am disappointed in my 
expectations from the justice and policy of the new Government, that I shall 
be ready to join in any other mode for obtaining our rights. That government 
which withholds from us the necessary defence and suffers our most valuable 
rights to be taken from us by another nation has no right to expect our 
support.” Mapison Papers, MSS. 

58 The Senate fixed on Hartford and New Haven (instead of Middletown 
as in the Draft Bill) in Connecticut, Newcastle and Dover (instead of Dover) 
in Delaware, Baltimore and Easton (instead of Baltimore) in Maryland. Simi- 
larly, additional places were provided for the Circuit Courts by assigning 
Hartford and New Haven (instead of Middletown) in Connecticut, New York 
and Albany (instead of New York) in New York, Savannah and Augusta 
(instead of Augusta) in Georgia. In the House, further changes were made 
(which appear in the Act as finally passed) by adding Exeter, to Portsmouth, 
in New Hampshire, Salem, to Boston, in Massachusetts, Yorktown, to Phila- 
delphia, in Pennsylvania, as places for holding District Courts; and by adding 
Yorktown in Pennsylvania, Charlottesville and Williamsburgh, instead of Rich- 
mond and Williamsburg, in Virginia, and Columbia and Charleston, instead of 
Camden and Charleston, in South Carolina, for the Circuit Courts. 

54 See Macray, June 24, 25, 1789. 
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Section 10 of the Draft Bill (Section 9 of the Act) relating 
to the jurisdiction of the District Courts was changed in several 
important features. No one of all the changes in the Draft 
Bill was more significant than the following. The Draft Bill 
gave to the District Courts, “cognizance of all crimes and 
offences that shall be cognizable under the authority of the 
United States and defined by the laws of the same.” The 
italicized words make it clear that the framers of the Bill meant 
to confine criminal jurisdiction to crimes specifically defined by 
Congress, and to them only. In other words, the framers clearly 
intended to exclude the Federal Courts from jurisdiction over 
common law crimes, and crimes under the law of nations. It 
will be recalled that, for many years after the passage of the 
Act, there was a heated political contest between the Federalist 
and the Jeffersonian parties as to whether the Federal Courts 
possessed such jurisdiction— a contest finally decided in the 
negative, as urged by the Jeffersonians, supported by the author- 
ity of the Federalist Judge, Samuel Chase. Yet many eminent 
Judges and lawyers maintained at the outset and continued long 
to maintain, that such jurisdiction over crimes at common law 
and under the law of nations was intended to be vested in the 
Federal Courts. It is a singular thing that no one appears to 
have investigated or cited the action of Congress on the original 
Draft Bill; for such action would seem to afford the strongest 
argument in favor of such a jurisdiction. It now appears, on 
comparison of the Draft Bill with the Act as passed, that by an 
amendment introduced in and adopted by the Senate, the re- 
strictive clause — “and defined by the laws of the same” — 
was deliberately stricken out, thus leaving the District Courts 
with jurisdiction over crimes “ cognizable under the authority 
of the United States,” without any limitation. The only rational 
meaning that can be given to this action striking out the re- 
strictive words is, that Congress did not intend to limit criminal 
jurisdiction to crimes specifically defined by it. Had the Supreme 
Court consulted these Senate Files, it is probable that the deci- 
sions in United States v. Hudson,” in 1812, and United States v. 
Coolidge,* in 1816, might have been otherwise than they were. 


55 4 Cranch (U. S.) 32 (1812). 
56 y Wheat. (U. S.) 415 (1816). 
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The jurisdiction of the District Courts contained in the Draft 
Bill was increased by the Senate by adding the words: “and 
shall also have jurisdiction exclusively of the Courts of the 
several States of all suits against consuls, or vice consuls, except 
for offences above the description aforesaid.” * ' 

An interesting addition to the District Court jurisdiction was 
made by another amendment. The Draft Bill gave “ exclusive 
original cognizance of all civil causes of admiralty and maritime 
jurisdiction, including all seizures under laws of impost, naviga- 
tion or trade of the United States, where the seizures are made 
on waters which are navigable by the sea by vessels of ten or 
more tons burthen, within their respective districts, as well as 
upon the high seas.” In view of the extreme fears expressed 
by opponents of the Federal system lest the right of jury trial 
should be impaired, the jurisdiction thus granted to the District 
Courts, in the clause beginning with the words “ including all 
seizures,” was extraordinary. For in England, the admiralty 
jurisdiction did not extend to such “ seizures under laws of im- 
port, navigation or trade,” which, consequently, were triable, in 
that country, in a common law Court by a jury. Although in 
some of the Colonies, trials of such cases had been had in the 
Colonial Admiralty Courts without jury, it seems curious that 
the framers of this Bill should have deliberately included such 
cases of seizure within the admiralty jurisdiction of the new 
Federal Courts and should thus have deliberately enlarged the 
scope of such Courts and consequently the scope of trials without 
jury, beyond the scope then existent in England. But such was 
the effect of the phraseology of this portion of the Act, as the 
Supreme Court later held, Judge Samuel Chase saying that “ the 
reason for putting seizures of this kind in admiralty side of the 
Court was the great danger to the revenue if such cases should 
be left to the caprice of juries” —a rather insufficient explana- 
tion, in view of the insistence on jury trial shown by the Congress 





57 This Amendment in the Senate Files is probably in Ellsworth’s hand- 
writing. It is to be noted that this provision was held not to exclude the 
Circuit Courts from jurisdiction of suits against a consul, if an alien. Bors v. 
Preston, 111 U. S. 252 (1884). And by the operation of the Act of Feb. 18, 
1875, the jurisdiction of the District Courts was not exclusive of the State 
Courts. See also Jn re Iasigi, 79 Fed. 751 (S. D. N. Y., 1897); 5 Moore, Dicest 
oF INTERNATIONAL Law, 76-77. But see contra, Juv. Cope, § 256. 
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throughout other portions of the Act.** But while jurisdiction 
over such seizures on the seas was given by the Draft Bill to 
the District Courts sitting in admiralty, no jurisdiction over 
seizures by the Federal Government made elsewhere than on 
the high seas was vested in any Federal Court, and hence such 
cases were left entirely to the State Courts.°° The Senate, how- 
ever, now added greatly to the scope of Federal jurisdiction 
by inserting the following words: “ and shall also have exclusive 
original cognizance of all seizures on land, or other waters than 
as aforesaid, made, and of all suits for penalties and forfeitures 
incurred, under the laws of the United States.” ®° These cases, 
however, were not included within the admiralty jurisdiction of 
the District Court, but were left as suits at common law to be 
tried by a jury. 

The anxiety to preserve the right of jury trial was shown by 
the insertion by the Senate, at the end of Section 9 of the Act: 
“and the trial of issues in (sic) fact in the District Court, in 
all causes, except civil causes of admiralty and maritime juris- 
diction, shall be by jury.” ** An amendment, drafted by Maclay, 
and favored by Grayson and Bassett, to provide that “ no District 
Judge shall give a vote in any case of appeal or error from his 
own decision, but may assign the reason of such his decision,” 
was adopted by the Senate.” 

Section 10 of the Act was a new Section, introduced by the 
Senate in order to make special provision as to Federal Courts 





58 See The Vengeance, 3 Dall. (U. S.) 297 (1796); United States v. Schooner 
Sally, 2 Cranch (U. S.) 406 (1805); United States v. Schooner Betsy, 4 Cranch 
(U. S.) 443 (1808); Whelan v. United States, 7 Cranch (U. S.) 112 (1812); 
Ship Octavia, 1 Wheat. (U. S.) 20 (1816); Woodbury, J., dissenting, Waring v. 
Clarke, 5 How. (U. S.) 441, 483 (1847); The Eagle, 8 Wall. (U. S.) 15 (1869).. 
See 1 Kent, Comm., 367. See also R. W. Greene, arguing in New Jersey Steam 
Nav. Co. v. Merchants’ Bank, 6 How. (U. S.) 344, 376 (1848), and see Daniel, J., 
dissenting, ibid., 409, 414. 

59 See The Sarah, 8 Wheat. (U. S.) 301 (1823). 

60 This amendment, in the Senate Files, is probably in Ellsworth’s handwriting. 

61 See SENATE Fires. The Draft Bill had a clause substantially the same (but 
which was not broad enough, after the Senate had decided to insert its Amend- 
ments to Section 9) as follows: “And the trial of facts in both cases last 
mentioned shall be by jury.” 

It is to be noted that the District Court was given no omy powers. United 
States v. Nourse, 6 Pet. (U. S.) 470, 496 (1832). 

62 See Mactay, July 7. 
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in Maine and Kentucky, those Districts not being in the original 
Draft Bill, and owing to their peculiar conditions needing a 
different treatment. 

Section 11 of the Draft Bill (Section 11 of the Act) relative 
to the Circuit Courts and their jurisdiction, presented a fertile 
subject for debate in the Senate. The first questions which 
arose were whether there should be any Circuit Courts at all, 
and what should be the number of Justices of the Supreme Court 
— the number being fixed at six in the Bill, so as to provide two 
for each of the three proposed Circuit Courts. Maclay recorded 
that he thought that: “If the bill stood in its present form and 
the Circuit Courts were continued, six Judges appeared to be 
too few. If the Circuit Courts were struck out, they were too 
many.” He was opposed to the whole Circuit Court proposition. 
Ellsworth and Grayson favored a numerous bench of Judges, the 
former suggesting twelve as being few enough.* Maclay replied 
that: “‘ The mass of causes would remain with the State Judges. 
Those only arising from Federal laws would come before the 
Federal Judges, and there would, comparatively, be few indeed. 
When they became numerous, it would be time enough to in- 
crease the Judges. The way to secure respectable decisions 
was to choose eminent characters for Judges . . . numbers 
rather lessened responsibility, and unless they were all eminent 
tended to obscure the decisions.” ** Ellsworth, a month later, 
explained in a letter the desirability of having Circuit Courts, 
as follows: 


“One Federal Judge, at least, resident in each State appears un- 
avoidable; and without creating any more, or much enhancing the 
expense, there may be Circuit Courts, which would give system to the 
department, uniformity to the proceedings, settle many cases in the 
States that would otherwise go to the Supreme Court, and provide for 
the higher grade of offences. Without this arrangement, there must be 





63 John Quincy Adams wrote to John Adams from Newburyport, Mass., 
June 28, 1789: “ The Judiciary Bill has not yet been published here. I had 
a transient sight of a copy which I believe Mr. [Tristram] Dalton sent. Mr. 
[Theophilus] Parsons [later Chief Justice of Massachusetts] thinks six Judges 
will not be enough, and objects to the joining the District Judge to the other 
two in the Circuits, because it gives him a casting vote on affirming his own 
decisions.” 1 WriTIncs oF JoHN Quincy ADAMs. 

64 See Mactay, June 23. 
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many appeals or writs of error from the Supreme Courts of the 
States, which by placing them in a subordinate situation and subject- 
ing their decisions to frequent reversals, would probably more hurt 
their feelings and their influence, than to divide the ground with them 
at first, and leave it optional with the parties entitled to Federal 
jurisdiction, where the causes are of considerable magnitude, to take 
their remedy in which line of Courts they pleased.” © 


The establishment of Circuit Courts having been decided 
upon, the Senate proceeded to alter the Draft Bill with respect 
to the criminal jurisdiction of these Courts, and here again it 
evinced its intention not to confine Federal jurisdiction to crimes 
constituted by Act of Congress; for in Section 11, as in Section 9, 
it struck out the words “and defined by the laws of the land ” 
contained in the Draft Bill, after the words “crimes and 
offences cognizable under the authority of the United States.” 
The elision of these words was clearly intended to extend juris- 
diction to crimes at common law and under the law of Nations. 

The civil jurisdiction of the Circuit Courts, as pacigees by 
the Draft Bill, was as follows: 


“that the Circuit Courts shall have original cognizance concurrent 
with the Courts of the several States, or the Supreme Court, as the case 
may be, of all suits of a civil nature at common law or in equity, where 
the matter in dispute exceeds, exclusive of costs, the sum or value of 
500 dollars, and the United States are plaintiffs or petitioners, or a 





65 WuartTon’s STATE Triats. See 15 Mass. Hist. Soc. Proc., 2nd Series, 
Joseph Jones to Madison, May 10, 1789, “ A Circuit plan seems to be essential, 
to the extent of comity, for despatch and accommodation, as well for civil and 
criminal prosecutions.” When the Bill reached the House, Jackson of Georgia 
animadverted on the jurisdiction in cases of diverse citizenship contained in the 
Bill. See rst Cong., 1st Sess., 814, Aug. 29, 1789. 

66 It is to be noted that: “The Judiciary Act organizing the Courts was 
passed before there was any statute defining or punishing any offense under 
authority of the United States. This clause, then, giving the Circuit Courts con-. 
current jurisdiction in all cases of crime cognizable in the District Courts, must, 
of necessity, have had reference to such statutes as should thereafter define 
offenses to be punished in the District Courts.” United States v. Holliday, 3 
Wall. (U. S.) 407, 415 (1865). 

The power of the Circuit Courts over criminal matters was increased by 
adding, at the end of Section 5, the following: ‘“ And the Circuit Courts shall 
have power to hold special sessions for the trial of criminal causes at their 
discretion, or at the discretion of the Supreme Court.” See Senate FIEs. 
See also United States v, Hamilton, 3 Dall. (U. S.) 17 (1795). 
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foreigner or citizen of another State than that in which the suit is 
brought is a party.” ° 


It is to be noted that the Circuit Courts were to have no 
jurisdiction, if the sum involved did not exceed five hundred 
dollars. The reason for the fixing of this particular sum is 
probably that which was given by a Virginia Representative in 
opposition to a change proposed in the Circuit Court Act of 
1801, reducing the sum to four hundred dollars: 


“ He stated that the estate of Lord Fairfax, with the quit rents due 
thereon, had been confiscated during the Revolution by the State of 
Virginia; notwithstanding the confiscation, the heirs of Lord Fairfax 
had sold all their rights, which the assignees contended remained un- 
impaired. It might be their wish to prosecute in a Federal Court, 
expecting to gain advantages in it which could not be had from the 
Courts of Virginia. His object was to defeat the purpose by limiting 
the jurisdiction of the Circuit Courts to sums beyond the amount of 
quit rents alleged to be due by any individual.” °* 


The first change in the Draft Bill made by the Senate, after 
the Bill was reported, was to strike out the words “or the 
Supreme Court, as the case may be.” By this action, it 
would seem that the Circuit Courts were intended to be pre- 
vented from taking original cognizance of any case of which 
the Supreme Court had original cognizance, and which would 
otherwise be instituted in the Circuit Court. The change affords 
interesting field for surmise. 

The next change made by the Senate was one which, if re- 
tained, would have completely altered the Federal judicial pro- 
cedure in equity trials. As noted above, one of the chief fears 





67 Changes in this Section, as shown in the original Bill in the Senate Files, 
made during the drafting and before the Draft Bill was reported, are of 
considerable interest. In the first place, the words “of a civil nature” were 
inserted, with a caret, before the words “at common law or in equity.” In 
the second place, jurisdiction was given in suits where “a State is plaintiff,” 
as well as “where the United States are plaintiffs or petitioners”; but this 
jurisdiction was stricken out. In the third place, the provision for civil juris- 
diction over suits of individuals was confined to suits brought “against a 
foreigner or citizen of another State than that in which the suit is brought”; 
but this restriction was removed. 

67a Speech of Nicholas, Jan. 7, 1801, 6th Cong., 2nd Sess. 

68 See SENATE Fires, SENATE JOURNAL, July 1o. 
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as to the new Federal Government was lest it might infringe on 
the right to jury trial, so cherished by the American colonists 
and their descendants, and lest it might adopt the obnoxious 
equity powers of the British royal Governors. Now, the Senate 
took the extraordinary and radical step of amending the Draft 
Bill, so as to require jury trials in all suits in equity. Luckily, 
at a later date, the Senate reversed its action. 

The next. change made by the Senate was to restrict the 
rather broad jurisdiction given by the Draft Bill to the Circuit 
Courts in diverse citizenship cases. Under the Bill, as reported, 
neither the plaintiff nor the defendant need be a citizen of the 
State where the suit was brought. This was evidently felt to 
be far too liberal a scope for Federal jurisdiction,” and the clause 
was amended in the Senate by restricting it so as to read “or 
the suit is between a citizen of the State where the suit is 
brought, and a citizen of another State.” This confined suits 
in the Circuit Court to suits brought in the State of which either 
the plaintiff or the defendant was a citizen. 

It was singular that the Senate did not make a further change 
in the Draft by restricting the broad jurisdiction given to the 
Circuit Court over suits in which “a foreigner . . . is a party ”; 
for by leaving the clause as it stood, it rendered that portion of 
the Section, if literally interpreted, unconstitutional; and the 
Supreme Court, in order to hold it valid, was obliged, twenty 
years later, to read into it a limitation which it did not actually 
contain.” 

A further limitation on the Circuit Court jurisdiction was not 





69 See SENATE JOURNAL, July 10. The entry reads: “ On motion it was agreed 
to reconsider the amendment, page 13th, line 35, ‘or on any hearing of a cause 
in equity in a circuit court.’” Until the recent discovery of the original Draft 
Bill, it was impossible to locate the point in the bill where this amendment had 
occurred. It now appears to have been at the end of Section 10 of the Draft 
Bill (Section 9 of the Act) relative to the jurisdiction of the District Courts. 

70 See Jones v. Andrews, 10 Wall. (U. S.) 327 (1870). 

71 This amendment in the Senate Files appears to be in Ellsworth’s hand- 
writing. 

72 See Hodgson v. Bowerbank, 5 Cranch (U. S.) 303 (1809), in which Mar- 
shall, C. J., held that suits in the Circuit Courts, under Section 11, must be 
between an alien and a United States citizen, although the Section, in specific 
language, gave jurisdiction wherever an alien was a party. See Rosr, JurispIc- 
TION AND PROCEDURE OF THE FEDERAL Courts, 23. 
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contained in the original draft but was written on a separate slip 
of paper and pasted to the draft before the Bill was reported, 
vig. a provision that the Court should have no cognizance “ of 
any action to recover the contents of any promissory note or 
other chose of action in favor of an assignee unless an action 
might have been prosecuted in such Court to recover the said 
contents if no assignment had been made.” It may be noted 
that in the Senate this was amended by inserting at the end, 
the words “ except in cases of foreign bills of exchange,” which 
appeared in the Act as enacted; the Senate also changed the 
word “ action ” to “suit.” It is interesting to note that a bitter 
attack was made on the Senate, a month later, for not extending 
this exception to assignments of real estate made for the purpose 
of getting suits into the Federal Courts.” 

In the original draft, the provision for venue of the suit was 
as follows: ‘“ No person shall be arrested for trial in any cause 
before any other Circuit Court or District Court than that within 
which the arrest shall be made.” This was changed so as to read: 
“No person shall be brought to trial in any cause in any other 
district than that where the defendant is an inhabitant or in 


which he shall be found at the time of serving the writ.” And 
it was again changed before the Draft Bill was reported so as 
to read: ‘ But no person shall be arrested in one district for 
trial in another, in any civil action before a Circuit or District 
Court, and no civil suit shall be brought before either of said 
Courts against an inhabitant of the United States, by any 
original process, in any other district than that whereof he is 





73 See “ Centinel Revived ” in Independent Gazetteer (Phil.), Aug. 27, Sept. 
9, 1789: “ This temporary prohibition which may be repealed at any time, extends 
only to prevent the assignment of ‘les choses en action,’ or in plain English, to 
demands of a personal nature such as for money due on bonds, bills of exchange, 
notes of hand, etc., and that therefore suits may be immediately instituted in the 
Federal Court for all the controverted land in Pennsylvania or any other State, 
by merely borrowing the name of a friend in another State, to bring the suit, 
which, as above observed, may be done by a mock assignment of the claim. 
Here is a fruitful source of vexatious litigiousness and oppression; an ejectment 
may be brought for land in the most remote part of the State in the Federal 
Court of the State, and from thence carried by appeal to the Supreme Court of 
Congress, at such a distance from the evidence, and necessarily attended with 
such great expense of time and money as to make it frequently better to sur- 
render the best title to real estate rather than contend with a litigious or wealthy 
suitor.” 
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an inhabitant, or in which he shall be found at the time of 
serving the writ.” “* One significant change thus made was to 
restrict the application of this clause to “inhabitants of the 
United States,” instead of to a “ person”; and thus to exclude 
its application to suits against foreigners or foreign corporations.”® 

Such being the changes made in Section 11 by the Senate, 
we come to an interesting amendment of the Draft Bill of great 
importance, namely, the addition of an entirely new section — 
Section 34—which, inserted at the very end of the statute 
between two sections dealing exclusively with criminal matters, 
has received more attention from the Supreme Court than any 
other Section except the twenty-fifth. For an appreciation of 
its significance, it is necessary to review the reasons which led 
to the grant of diverse citizenship jurisdiction to the Federal 
Judiciary by the Constitution. There was no part of the Federal 
jurisdiction which had sustained so strong an attack from the 
Anti-Federalists,"° or which had received so weak a defense 
from the Federalists as that which gave them power over “ con- 
troversies between citizens of different States.” “TI will not say 
it is a matter of much importance,” said Madison in the Virginia 


Convention. “ Perhaps it might be left to the State Courts. 
But I sincerely believe that this provision will be rather salutary 





74 It was held in Atkins v. Disintegrating Co., 18 Wall. (U. S.) 272 (1873) 
that this provision did not apply to suits in admiralty. These restrictions on suits 
in the Circuit Courts were thus referred to by Marshall, C. J., in Russell v. 
Clark’s Ex., 7 Cranch (U. S.) 69, 98 (1812): “ The incapacity imposed on the 
Circuit Courts to proceed against any person residing within the United States, 
but not within the District, for which the Court may be holden, would certainly 
justify them in dispensing with parties merely formal. Perhaps in cases where 
the real merits of the cause may be determined without essentially affecting the 
interest of absent persons, it may be the duty of the Court to decree, as between 
the parties before them.” See also Act of Feb. 28, 1839; Jones v. Andrews, 10 
Wall. (U. S.) 327 (1870). 

75 See In re Hohorst, 150 U. S. 653 (1893); Galveston, etc. R. R. v. Gon- 
zales, 151 U. S. 406 (1894) ; Barron Steamship Co. v. Kane, 170 U. S. 100 (1898) ; 
Picquet v. Swan, 5 Mason (Circ. Ct., Mass.) 35 (1828). See “Suits between 
Aliens in the Courts of this Country,” 7 Am. L. Rev. 417-432. 

76 See Essays ON THE CONSTITUTION, supra; “ Letters of Agrippa” (James 
Winthrop), Massachusetts Gazette, Dec. 11, 14, 1787, Jan. 14, 1788; PAMPHLETS 
ON THE CoNSTITUTION, supra; “ Letters by a Federal Farmer,” by Richard Henry 
Lee, Oct. 10, 1787; “ Observations on the Constitution,” by “ Centinel ” (Samuel 
Bryan), Jan. 5, 1788; 1 Tae Lire AND CoRRESPONDENCE OF RuFus KING, James 
Sullivan to King, Sept. 28, 1787. 
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than otherwise.” Pendleton said: “I think, in general, these 
decisions might be left to the State tribunals. . . . I think it 
will, in general, be so left by the regulations of Congress.” 
Marshall said: “ Were I to contend that this was necessary in 
all cases and that the government without it would be defective, 
I should not use my own judgment.” Randolph said: “I do 
not see any absolute necessity for vesting it with jurisdiction in 
these cases.”*” James Wilson said in Pennsylvania: ‘“ This 
part of the jurisdiction, I presume, will occasion more doubt 
than any other part.” 

One of the arguments in favor of this jurisdiction was that 
it might give a remedy in Federal Courts against iniquitous and 
unconstitutional State paper money, legal tender, and stay 
laws; ** but an equally good remedy to a party injured by such 
laws was afforded through the provision for a writ of error to 
the State Courts. Hamilton in The Federalist argued the neces- 
sity of such jurisdiction in order to enforce the Privileges and 
Immunities Clause of the Constitution; but a writ of error to 
any State Court disregarding that Clause was an adequate 





77 3 Exviott’s DEBATES, 433, 549, 556, 570; 2 ibid., 491. See also W. R. Davie 
in North Carolina, 4 ibid., 159. Ex-United States Attorney General, Charles 
Lee of Virginia, said in argument in Hepburn v. Ellzey, 2 Cranch (U. S.) 445, 
450 (1805): “ The jurisdiction given to the federal courts in cases between citi- 
zens of different states, was, at the time of the adoption of the Constitution, 
supposed to be of very little importance to the people.” 

78 Hugh Williamson in State Gazette of North Carolina. See PAMPHLETS ON 
THE CONSTITUTION, supra, as follows: “The objects that are now to be sub- 
mitted to the Supreme Judiciary, or to the inferior Courts are those which 
naturally arise from the constitutional laws of Congress. If there is a single 
new case that can be exceptional, it is that between a foreigner and a citizen or 
that between citizens of different States. These cases may come up by appeal. 
It is provided in this system that there shall be no fraudulent tender in the 
payment of debts. Foreigners with whom we have treaties will trust our citizens 
on the faith of this engagement, and the citizens of different States will do the 
same. If the Congress had a negative on the laws of the several States, they 
would certainly prevent all such laws as might endanger the honor or safety of 
the nation by making a tender of base money; but they have no such power, 
and it is at least possible that some State may be found in this Union, disposed 
to break the Constitution and abolish private debts by such tenders. In those 
cases the Courts of the offending State would probably decide according to its 
own laws. The foreigner would complain and the nation might be involved in 
war for the support of such dishonest measures. Is it not better to have a 
Court of Appeals in which the Judges can only be determined by the laws of the 
Nation? This Court is equally to be desired by the citizens of different States.” 
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remedy. The chief and only real reason for this diverse citizen- 
ship jurisdiction was to afford a tribunal in which a foreigner 
or citizen of another State might have the law administered free 
from the local prejudices or passions which might prevail in a 
State Court against foreigners or non-citizens. The Federal 
Court was to secure to a non-citizen the application of the same 
law which a State Court would give to its own citizens, and to 
see that within a State there should be no discrimination against 
non-citizens in the application of justice."® There is not a trace 
of any other purpose than the above to be found in any of the 
arguments made in 1787-1789 as to this jurisdiction. The idea 
that a Federal Court in a State was to administer any other 
than the law of that State or were to discriminate in favor of 
a non-citizen, and against a citizen, or to administer law as an 
entirely free and independent tribunal, never appears to have 
entered the mind of any one. But to make it perfectly certain 
that the Federal Courts were simply to administer State law, 





79 Marshall, C. J., in Bank of the United States v. Deveaux, 5 Cranch (U. S.) 
61, 87 (1809): “ The judicial department was introduced into the American 
Constitution under impressions, and with views, which are too apparent not to 
be perceived by all. However true the fact may be, that the tribunals of the 
States will administer justice as impartially as those of the Nation, to parties of 
every description, it is not less true that the Constitution itself either entertains 
apprehensions on this subject, or views with such indulgence the possible fears 
and apprehensions of suitors, that it has established National tribunals for the 
decision of controversies between aliens and a citizen, or between citizens of 
different States.” Wayne, J., in Dodge v. Woolsey, 18 How. (U. S.) 331, 354 
(1855): “The foundation of the right of citizens of different States to sue 
each other in the Courts of the United States, is not an unworthy jealousy of the 
impartiality of the State tribunals. It was a higher aim and purpose. It is to 
make the people think and feel, though residing in different States of the Union, 
that their relations to each other were protected by the strictest justice, admin- 
istered in Courts independent of all local control or connection with the subject- 
matter of the controversy between the parties to a suit.” 

Pitney, J., in Lankford v. Platte Iron Works Co., 235 U. S. 461, 478 (1915): 
it “was established for the very purpose of avoiding the influence of local 
opinion.” Bradley, J., in Burgess v. Seligman, 107 U. S. 20, 34 (1882): its object 
was “to institute independent tribunals which it might be supposed would be 
unaffected by local prejudices and sectional views... .” 

See Curtis, J., dissenting in Scott v. Sandford, 19 How. (U. S.) 393, 580 
(1856): “Its purpose was to extend the judicial power to those controversies into 
which local feelings or interests might so enter as to disturb the course of justice, 
or give rise to suspicions that they had done so, and thus possibly give occasion 
to jealousy or ill will between different States... .” 
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the Senate amended the Draft Bill by adding Section 34, which 
in its final form read as follows: ‘“ The laws of the several 
States, except where the Constitution, treaties, or statutes of the 
United States shall otherwise require or provide, shall be re- 
garded as rules of decision in trials at common law in the Courts 
of the United States in cases where they apply.” Undquestion- 
ably the addition of this Section was intended to remove the 
objections of those who had opposed the Constitution and which 
had been expressed in 1787 by a prominent Massachusetts man 
as follows: 




































“ Causes of all kinds between citizens of different States are to be 
tried before a Continental Court. The Court is not bound to try it 
according to the local laws where the controversies happen; for in 
that case it may as well be tried in the State Court. The rule which 
is to govern the new Courts must therefore be made by the Court 
itself, or by its employees, the Congress. . . . Congress, therefore, 
have the right to make rules for trying all kinds of questions relating 
| to property between citizens of different States. . . . The right to 

appoint such Courts necessarily involves in it the right of defining 

their powers and determining the rules by which their judgment shall 

be regulated. . . . It is vain to tell us that a maxim of common 
| law required contracts to be determined by the law existing where 
f the contract was made; for it is also a maxim that the Legislature has 
| the right to alter the common law.” ®° 


Until Judge Story, in 1842, in Swift v. Tyson,** decided that 
the word “laws” in this section did not include the “ common 
law ” of the State, and that the Federal Courts in a State were 
free to decide questions of general commercial law for them- 
selves, it had never been held that there was even any doubt 
about the matter. The sole object for which this jurisdiction 
is vested in the Federal Courts, Judge Johnson had said in 1820, 
“is to secure to all the administration of justice upon the same 
principles upon which it is administered between citizens of the 
same State.” The object, Chief Justice Taney had said in 1838, 
“was to make the rules of decisions in the Courts of the United 
States, the same with those of the States, taking care to preserve 





80 “ Letters of Agrippa” (James Winthrop), Massachusetts Gazette, Dec. 11, 
14, 1787. 
81 16 Pet. (U. S.) 1 (1842). 
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the rights of the United States by the exception contained in the 
same Section. . . . Justice to citizens of the several States re- 
quired this to be done.” If this was so, then as has been said, 
Judge Story’s construction was “hardly possible, unless the 
purpose of the provision is ignored ”; ** but Story’s decision has 
been affirmed and extended by the Supreme Court from 1842 
to the present day, with the result that, as to a large class of 
cases, that which was feared in 1787 has virtually taken place.* 
The application of Story’s doctrine has resulted in the total re- 
versal of the purposes for which Sections 11 and 34 were origi- 
nally enacted. Diverse citizenship jurisdiction in the Federal 
Courts now, in many cases, instead of preventing a discrimina- 
tion against a non-citizen, results in discrimination in their favor 
and against the citizen; and instead of making one law for all 
in a State, makes different law for citizen and non-citizen. 

It now appears from an examination of the Senate Files, how- 
ever, that if Judge Story and the Court had had recourse to those 
Files in preparing the decision in Swift v. Tyson, it is highly 
probable that the decision would have been different, and that 
the word “laws” in Section 34 would have been construed to 
include the common law of a State as well as the statute law. 
This conclusion will probably be reached by anyone who ex- 
amines the original slip of paper on which the amendment con- 
taining Section 34 was written, and which is, with little doubt, 
in Ellsworth’s handwriting. 





82 J. B. Heiskell, “ Conflict between Federal and State Decisions,” 16 Am. L. 
Rev. 743, 747. “It remained for Mr. Justice Story to construe ‘laws’ as ‘ statute 
laws,’ and so to defeat a great part of the object contemplated by the Con- 
stitution. If the reason for the grant of jurisdiction had been kept in view, it is 
inconceivable that such a construction could have been adopted.” GrorcE 
Waarton Pepper, THE BoRDERLAND OF FEDERAL AND STATE Decisions. See also 
William Trickett, “The Non-Federal Law Administered in Federal Courts,” 40 
Am. L. Rev. 810. 

83 As an example of this, see the long line of municipal bond cases, in which 
the Federal Courts administer the law in one way in favor of a non-citizen, and 
the State Courts the law in another way, in favor of a citizen. “It is to be 
observed that the parties were to have been put on terms of equality —a con- 
struction which favors a non-resident brings about an evil as great as that which 
exists when bias is exerted in favor of a resident. A construction which makes 
a common carrier liable to non-residents in cases where it is not liable to resi- 
dents brings about a state of affairs as unjust as if the reverse of that condition 
were true.” GroRGE WHARTON PEPPER, supra. 
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As originally drafted, this amendment read as follows: 


“ And be it further enacted, That the Statute law of the several 

States in force for the time being and their unwritten or common law 
now in use, whether by adoption from the common law of England, the 
ancient statutes of the same or otherwise, except where the constitu- 
tion, Treaties or Statutes of the United States shall otherwise require 
or provide, shall be regarded as rules of decision in the trials at com- 
mon law in the courts of the United States in cases where they 
apply.” 
Before the Amendment was actually submitted, its phrase- 
ology was changed by Ellsworth in the following manner: the 
words “ Statute law” were stricken out and the word “ laws” 
was inserted with a caret before the words “of the several 
States’; and the words “in force for the time being and their 
unwritten or common law now in use whether by adoption from 
the common law of England, the ancient statutes of the same or 
otherwise ” were stricken out. 

The meaning of this change was probably as follows: that 
the word “laws of the several States” was intended to be a 
concise expression and a summary of the more detailed enumera- 
tion of the different forms of State law, set forth in the original 
draft. It seems clear that the word “laws” was not intended 
to be confined to “Statute law,” because Ellsworth expressly 
and evidently intentionally struck out the words “ Statute law ” 
from his original draft, and broadened it by inserting the word 
“laws ”; having so broadened it, he evidently concluded that 
the specific enumeration which followed in his original draft was 
unnecessary. 

Not only did he broaden “ Statute law ” to “ laws,” but he also 
removed the limitation (contained in his original draft) to laws 
“in force for the time being,” “ now in use.” 

Unless the change from “ Statute law” to “ laws,” combined 
with the elimination of the express enumeration of ‘ common 
law,” meant that Ellsworth intended “laws” to include the 
common law as well as the statute law of the State, then no 
meaning whatever can be given to the change. If Ellsworth 
had simply meant to strike out the provision that the State com- 
mon law should be a rule of decision in Federal Courts and had 
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intended to have only the State statute law apply, he would 
have left his original draft just as it stood, and would simply 
have struck out the clause following the words “the several 
States,” in which case the Section would have read precisely as 
Judge Story construed it, viz.: “The Statute law of the several 
States . . . shall be regarded as rules of decision.” Instead of 
so doing, Ellsworth deliberately struck out the words “ Statute 
law ” and inserted the words “ laws ” —clearly meaning to in- 
clude within that term both kinds of law — statute and common. 

That this was understood to be the meaning of Section 34 
by the first Attorney General of the United States, Edmund 
Randolph, seems to appear in his Report to the House of 
Representatives, December 27, 1790, suggesting amendments to 
the Judiciary Act.** And that the word “laws” included the 
common law of the State was also clearly the construction of 
the section given by both counsel and Ellsworth himself in the 
Supreme Court, in cases as early as 1797 and 1799.” 





84 See Am. State Papers, Misc. No. 17, Note 26, in which Randolph spoke of 
the fact that the Constitution, laws and treaties of the United States “ will particu- 
larly control the laws of the several States whether consisting of their owm 
original legislation, the common law or the statute law expressly or tacitly 
adopted.” 

85 In 1797, in Brown v. Van Braam, 3 Dall. (U. S.) 344, 352, 354, 356, David 
M. Barnes of Rhode Island and Thomas Mifflin of Pennsylvania argued for 
the defendant in error that “ the adoption of the State laws [by Section 34 of 
the Judiciary Act] extends as well to the unwritten, as to the written law; — 
to the law arising from established usage and judicial determinations, as well as 
to the law created by positive acts of the Legislature.” “It will not be disputed 
that within her [Rhode Island’s] jurisdiction whatever is her law, and not 
what is the law of other counties or states, must furnish the rule for decision.” 
The Court apparently adopted this view of counsel for it held that: “We are 
unanimously of opinion, that under the laws, and the practical construction of 
the courts of Rhode Island, the judgment of the Circuit Court ought to be 
affirmed.” 

In 1799, in Sims v. Irvine, 3 Dall. (U. S.) 425, 454, 455, Charles Lee, Jared 
Ingersoll and William Rawle, in argument set forth their early understanding of 
the 34th Section of the Judiciary Act as follows: “The 34th section of the 
Judicial Act . . . adopts the laws of the several states, as rules of decision in 
trials at common law. Now, as in England, the laws are defined to be general 
customs, local customs, and acts of Parliament . . . so in Pennsylvania, the 
laws must be defined to be the common law, as modified by practice, and acts of 
the Great Assembly.” 

And Chief Justice Ellsworth in his opinion would clearly appear to have 
adopted this view; for he said that in Pennsylvania “ payment, or as in this 
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The most important omission on the part of the drafters of 
the Bill which occurred in connection with this Section relative 
to the jurisdiction of the Circuit Courts — an omission which had 
most grave results and which necessitated decisions tantamount 
to judicial legislation by the Supreme Court — was the neglect 
to make any provision regarding jurisdiction as to corporations. 
It is not certain whether the drafters considered that the Con- 
stitution did not give to the Federal Court any jurisdiction based 
on diverse citizenship in cases involving corporations, or whether 
they agreed with the decision made later by Chief Justice Mar- 
shall that the citizenship of the stockholders was the citizenship 
of the corporation.*© The doubt which was left on this point 
was unfortunate; for it made possible such judicial legislation 
as occurred when the Court, in a series of cases beginning in 1844, 
decided, through the device of a conclusive presumption as to 
citizenship of the stockholders, to regard a corporation as a 
citizen of the State in which it was chartered.*’ This adoption 
by the Court of this pure legal fiction thus brought about pre- 
cisely the situation which two States in 1788 had endeavored 
to guard against by proposed Amendment to the Constitution as 
follows: ‘that the Federal Courts shall not be entitled to 
jurisdiction by fictions or collusion.” ** And it was precisely 





case consideration passed, and a survey though unaccompanied by patent, give a 
legal right of entry, which is sufficient in ejectment. Why they have been ad- 
judged to give such right, whether from a defect of Chancery powers, or for 
other reasons of policy or justice, is not now material. The right once having 
become an established legal right . . . it must be regarded by the common law 
Courts of the United States, in Pennsylvania, as a rule of decision.” Ibid., 457. 
It is plain that the “law” of Pennsylvania, thus held to be “a rule of decision ” 
for the Federal Court there, was not in any way a statute law of the State, but 
a common law doctrine of that State. 

86 Bank of the United States v. Deveaux, 5 Cranch (U. S.) 61 (1809); 
Doctor v. Harrington, 196 U. S. 579 (1905). 

87 Louisville etc. R. R. v. Letson, 2 How. (U. S.) 407 (1844); Rundle v. 
Delaware & Raritan Canal Co., 14 How. (U. S.) 80 (1852); Marshall v. B. & 
O. R. R., 16 How. (U. S.) 314 (1853); Lafayette Ins. Co. v. French, 18 How. 
(U. S.) 404 (1855); Covington Drawbridge Co. v. Shepherd, 20 How. (U. S.) 
227 (1857); Ohio etc. R. R. v. Wheeler, 1 Black (U. S.) 286 (1861). 

88 See 2 Extiott’s DEBATES, 550, 409, proposal of the Minority in the Maryland 
Convention. See also proposal in New York, as follows: “ That the jurisdiction 
of the Supreme Court of the United States, or of any other Court instituted by 
the Congress, ought not, in any case, to be increased, enlarged or extended, by 
any fiction, collusion, or mere suggestion.” See also New York Federal Gazette, 





90 HARVARD LAW REVIEW 


what Judge Iredell denounced, in 1797, as follows: “I am an 
enemy to every species of fictions. The fictions which have been 
incorporated into the law by long usage (and, I believe, the 
cases of ejectment and common recovery afford the only fictions 
recognized in America) must be sustained; but as far as I can 
prevent the introduction of novelties of this nature, I shall be 
assiduous to do so.” *® This malignant decision has resulted 
in allowing a corporation sued in the State in which it actually 
does business, to remove the suit into a Federal Court on the 
ground of diverse citizenship, simply because it happens to be 
chartered in another State. No single factor has given rise to 
more friction and jealousy between State and Federal Courts, 
or to more State legislation conflicting with and repugnant to 
Federal jurisdiction, than has the doctrine of citizenship for 
corporations. And this diverse citizenship jurisdiction created by 
the Constitution and intended to allay friction and to afford equal 
and identical law to citizen and non-citizen in a State, has re- 
sulted in putting foreign corporations in a more favorable situa- 
tion than domestic corporations, sued in a State. The failure to 
anticipate this corporation issue was one of the great defects of 
the Act. 

The only other matter to be especially noted in connection with 
this Section is that since, by the succeeding Section, it was specifi- 
cally provided that all issues of fact in these Courts must be 
tried by a jury, it was subsequently held that the Supreme Court 
could not review any judgment of a lower Court where trial had 
been had without jury, even with consent of the parties, since no 
statute authorized a writ of error or appeal based on such a 
proceeding; and it was not until the passage of the Act of 1865, 
allowing jury-waived trials, that the Supreme Court took appel- 
late cognizance of such suits.” 

Section 12 of the Draft Bill (Section 12 of the Act), relating 
to removals into the Federal Court of causes between citizens of 
different States brought in a State Court, originally provided for 





June 29, 1789, for description of “ fictions” in the English Courts, and for inter- 
esting argument as to their impossibility in the Federal judicial system. 

89 United States v. Parker, 2 Dall. (Circ. Ct., Pa.) 373, 379 (1797). 

90 See Act of March 3, 1865, c. 86, § 4, 13 Stat. aT L. Sor, 502. See Kearney 
v. Case, 12 Wall. (U. S.) 275 (1870) ; Boogher v. Ins. Co., 103 U. S. 90 (1880) ; 
Bond v. Dustin, 112 (U. S.) 604 (1884). 
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the removal by the defendant, “if a suit be commenced in any 
State Court against a foreigner or citizen of another State than 
that in which the suit is brought.” This would have allowed 
removals even in cases where neither plaintiff nor defendant 
was a citizen of the State in which suit was brought. The Senate 
limited this, by restricting removals to cases brought “by an 
alien or by a citizen of the State in which the suit is brought 
against a citizen of another State.” ” 

It is interesting to note that, from 1789 to 1875, this Section 
as to removals was the only one in which any essential changes 
were made in the Act, or with regard to which any broadening 
of Federal powers was enacted.” As early as 1815, however, it 
was found that, in periods of excited local passion, the State 
Courts could not be trusted to enforce the Federal laws, or to 
protect Federal officials or the rights of citizens of other States. 
Accordingly, at the time of the War of 1812, owing to failures 
of duty on the part of New England State Courts, an Act was 
passed providing for removal into the Federal Courts of suits 
or prosecutions brought in State Courts against Federal military 
and customs and other civil officials.°* In 1833, the Nullification 


proceedings in South Carolina necessitated the passage of a 
similar Act providing for removal of suits or prosecutions in State 
Courts against Federal officials acting under the Federal revenue 
laws.°* The legislation of the Civil War and Reconstruction 





%1 The Draft Bill provided that in case of a petition for removal, “ it shall 
be the duty of the State Court to accept the surety and dismiss further proceed- 
ings in the cause.” The Senate amended this so as to read “that the State Court 
should proceed no further in the cause”; and after the words “and any attach- 
ment of the goods or estate of the defendant by the original process shall hold to 
respond the final judgment” (in the Draft’ Bill), the Senate added the words 
“in the same manner as by the laws of such State, they would have been holden 
to respond final judgment had it been rendered in a Court of the same.” See 
SENATE Figs, in which the slip containing the amendment is endorsed under 
date of July 8. 

92 To this statement, the addition may be made that the powers of the 
Federal Courts to issue writs of habeas corpus were enlarged by the Act of 
March 2, 1833, ¢. 57, 4 STAT. aT L. 632; Act of Aug. 23, 1842, c. 188, 5 STAT. AT 
L. 516; Act of March 3, 1863, c. 81, 12 Strat. at L. 755; A-t of May 11, 1866, 
c. 80, 14 StaT. aT L. 46; Act of Feb. 5, 1867, c. 27, 14 Stat aT L. 385. 

938 Act of Feb. 4, 1815, c. 31, 3 Star aT L. 195; Act of March 3, 1815, c. 94, 
3 Srar. aT L. 231; Act of March 3, 1817, c. 109, 3 Srat. at L. 396. 

94 Act of March 2, 1833, c. 57, 4 Stat. aT L. 632; Act of March 7, 1864, 
c. 20, 13 Stat. aT L. 14; Act of Jan. 13, 1866, c. 184, 14 Srar. aT L. 08. 
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periods immensely enlarged the class of cases which might be 
removed from the State Courts to the Federal Courts.” In 
view of the fact that this legislation was designed purely to meet 
temporary and emergency conditions, it is doubtful whether its 
continuance on the statute books is either necessary or desirable. 
A return to the limited scope of removal which prevailed for 
eighty years would now relieve the overloaded dockets of the 
Federal Courts, and there is now little danger that the State 
Court will not amply protect persons claiming Federal rights. 

It is to be especially noted that while neither the Draft Bill 
nor the Act as passed vested any original jurisdiction in the 
Circuit Courts of that part of the judicial power granted by the 
Constitution to the National Judiciary with respect to contro- 
versies ‘‘ between citizens of the same State, claiming lands 
under grants of different States,” °° this Section 12, however, 
provided for removal, by the defendant only, of such class of 
cases brought in a State Court, into a Federal Court. The 
Senate made a very great amendment of the Draft Bill in this 
respect by allowing such removal by either plaintiff or de- 
fendant.” 





95 See Act of March 3, 1863, c. 81, 12 Stat. aT L. 755; Act of April 9, 1866, 
c. 31, 14 Stat. aT L. 27; Act of July 27, 1866, c. 288, 14 Stat. at L. 306; Act of 
March 2, 1867, c. 196, 14 Stat. aT L. 558; Act of Jan. 22, 1869, c. 13, 15 
Strat. aT L. 267; Act of May 31, 1870, c. 114, 16 Star. at L. 140; Act of Feb. 28, 
1871, c. 99, 16 Star. aT L. 433; Act of March 30, 1872, c. 72, 17 Stat. aT L. 
44; Act of March 3, 1875, c. 137, 18 Stat. at L. 470. 

96 It is to be noted that this did not apply to controversies between citi- 
zens of different States, claiming lands under grants of different States. See 
Stevenson v. Fain, 195 U. S. 165 (1904). 

97 The Draft Bill provided as follows: that if “the defendant in his plea 
in bar shall set up a title under a grant from another State than that in which 
the suit is pending and move that the plaintiff also set forth his title, the plain- 
tiff shall set it forth in his replication, and if he founds it upon a grant from the 
State in which the suit is pending, the defendant may then on motion have the 
cause removed in the same manner and under the regulations as in the case 
before mentioned of the removal of a cause into that Court by a foreigner.” 

The Act, as passed, provided as follows: that if “ either party, before the trial, 
shall state to the Court and make affidavit if they require it, that he claims and 
shall rely upon a right or title to the land, under a grant from a State other than 
that in which the suit is pending, and produce the original grant, or an exempli- 
fication of it, except where the loss of public records shall put it out of his power, 
and shall move that the adverse party inform the Court whether he claims a 
right or title to the land under a grant from the State in which the suit is 
pending; the said adverse [party] shall give such information, or otherwise not 
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In Section 13 of the Draft Bill (Section 13 of the Act) re- 
lating to the jurisdiction of the Supreme Court, two very 
significant changes were made by the Senate. The Draft Bill 
provided that: “The Supreme Court shall.have jurisdiction of 
all controversies of a civil nature, where any of the United 
States or a foreign State is a party.” The Senate eliminated 
the words “ or a foreign State ”; it also inserted a limitation on 
the Court’s jurisdiction over controversies “ where a State is a 
party,” by inserting the words “‘ except between a State and its 
citizens.” The fear had been expressed in many of the State 
Conventions that the language of the Constitution authorized 
a suit against a sovereign State by its own citizens, in the Su- 
preme Court, and the change from the Draft Bill was evidently 
made to allay this fear. 

Original jurisdiction was granted by the Constitution to the 
Supreme Court “im all cases affecting ambassadors, other 
public ministers and consuls”; but the Draft Bill narrowed 
this, by giving exclusive jurisdiction only “of suits or proceed- 
ings against ambassadors or other public ministers or consuls, 
or their domestics”; and it gave original but not exclusive 


jurisdiction “of all suits for trespasses brought by ambassadors 
or other public ministers or consuls or their domestics or 
domestic servants.” °° The Senate amended the Draft Bill by 





be allowed to plead such grant, or give it in evidence upon the trial, and if 
he informs that he does claim under such grant, the party claiming under the 
grant first mentioned, may then, on motion, remove the cause for trial to the 
next Circuit Court to be holden in such dictrict, or if in the District of Maine, to 
the Court next to be holden therein; or if in Kentucky District, to the District 
Court next to be holden therein; but if he is the defendant shall do it under 
the same regulations as in the before mentioned case of the removal of a cause 
into such Court by an alien; and neither party removing the cause shall be 
allowed to plead or give evidence of any other title than that by him stated as 
aforesaid, as the ground of his claim; and the trial of issues in fact in the 
Circuit Courts shall, in all suits, except those of equity, and of admiralty, and 
maritime jurisdiction, be by jury.” 

98 See Mactay, June 30. Section 13 and the Constitution are in accord. See 
Pennsylvania v. Quicksilver Co., 10 Wall. (U. S.) 553 (1870); Wisconsin v. 
Pelican Ins. Co., 127 (U. S.) 265 (1888); California v. Southern Pacific Co., 157 
(U. S.) 229 (1805). 

As appears from the Senate Files, the amendment as originally proposed read 
as follows: “And shall have exclusively all such jurisdiction of suits or proceed- 
ings against Ambassadors or other publick Ministers or their domesticks or 
domestick servants, as a court of law can have or exercise consistently with the 
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eliminating the words “ or consuls ” from the exclusive jurisdic- 
tion of suits brought against foreign representatives; it elimi- 
nated the words “ for trespasses ” and the words “ or consuls or 
their domestics or domestic servants,” from the jurisdiction over 
suits brought by foreign representatives; and it made a further 
amendment by adding an original but not exclusive jurisdiction 
of all suits “in which a consul or vice consul shall be a party.” 

The Senate provided in the Act as passed that the “ trial of 
issues in fact ” (instead of “ the trial of facts” as in the Draft 
Bill) in the Supreme Court “in actions at law against citizens 
of the United States shall be by jury.”” In spite of the great 
anxiety expressed in the State Conventions for the fullest 
preservation of the right of trial by jury, it is to be noted that 
the Congress did not provide for such jury trial in the Supreme 





law of nations; and original but not exclusive jurisdiction of all suits brought 
by Ambassadors or other publick Ministers or in which a consul or vice consul 
be a party.” 

It would appear that the only Federal statute which ever provided for a 
criminal trial before the Supreme Court of the United States involved consuls, 
viz., the Act of March 3, 1817, c. 40, §2 (3 Strat. aT L. 362), as follows: “It 
shall not be lawful for any foreign consul to deliver to the master or com- 
mander of any foreign vessel the register and other papers deposited with him 
pursuant to the provision of this Act, until such master or command shall pro- 
duce to him a clearance in due form from the collector of the port where such 
vessel has been entered; and any consul offending against the provisions of this 
Act shall upon conviction thereof before the Supreme Court of the United 
States, be fined at the discretion of the Court in a sum not less than $500 nor 
exceeding $5000.” 

It appears from the Papers of the Attorney General, MSS., in the Library of 
Congress that the United States Attorney for the District of Columbia wrote to 
Attorney General Taney, Feb. 7, 1832, that an indictment of servants of a foreign 
minister brought in the Circuit Court of the District had been dismissed by that 
Court, and he asked for instructions as to whether he should prosecute it in the 
Supreme Court of the United States. Taney endorsed on the back of the letter 
the following: “ There is no law prescribing the mode in which the Supreme 
Court shall exercise jurisdiction in this case. And therefore, with the approbation 
of the President, I have declined taking any steps in the Supreme Court.” See 
also Lee to Secretary of State, July 7, 1797, 1 Opp. Atty. Gen. 71. See also 
United States v. Ravara, 2 Dall. (Circ. Ct., Pa.) 297 (1793); United States v. 
Liddle, 2 Wash. C. C. 205 (1808); United States v. Hand, 2 Wash. C. C. 435 
(1810) ; United States v. Ortega, 4 Wash. C. C. 531 (1825). 

®9 Such a jury trial was ordered by the Supreme Court in the case of Georgia 
v. Brailsford, 3 Dall. (U. S.) 1 (1794), although only one of the four defend- 
ants was a United States citizen. 
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Court in cases brought against foreigners, but only against 
citizens.*°° 

In the Senate, two efforts were made to secure the adoption 
of an amendment excluding the Justice who sat in the Circuit 
Court from sitting in the Supreme Court on the same case. 
These efforts, though at first successful, were finally defeated.*” 

Section 14 of the Draft Bill (Section 14 of the Act) relative 
to the power of the Courts to issue various forms of writs, was 
adopted by the Senate with but one change, as follows: an 
express power to issue a writ of “subpoena and protection for 
witnesses ” was stricken out after the words “scire facias.” 

Section 15, however, (Section 15 of the Act) gave rise to a 
long and warm debate. This Section, as drafted, vested the 
Federal Courts with power in actions at law to require parties 
to produce their books or papers containing evidence,’ and 
also contained a provision enabling a plaintiff, on motion, to 
require a defendant “ to disclose on oath his or her knowledge 
in the cause,” in default of which the Court might render judg- 
ment against the defendant. Ellsworth supported this clause; 
but Strong and Maclay argued forcibly against it. It was 
termed a clause carrying “ inquisitorial powers”. . . . “ extort- 
ing evidence from any person was a species of torture, and 





100 Jefferson wrote to Madison, July 31, 1788: “In disputes between a 
foreigner and a native, a trial by jury may be improper, but if this exception 
cannot be agreed to, the remedy will be to model the jury by giving the medietas 
linguae in civil as well as criminal matters.” 

101 See Mactay, July 7, 11. These motions to amend as they appear in the 
Senate Files and in the Senate Journal were as follows: 

On motion: “ That in the trial of causes in the Supreme Court upon a writ 
of error from a Circuit Court, the Justices who sat on the trial of the cause 
below, shall not vote in the decision of the cause, except where the Court shall 
be equally divided, but may assign the reasons of their former decision.” Passed 
in the negative. On motion to insert the following clause: “ But no Judge of 
the Supreme Court shall sit on any cause wherein he has given judgment in a 
Circuit Court.” Passed in the negative. 

See SENATE JOURNAL, July 13, for amendment to the original draft, proposed 
and adopted, striking out certain immaterial provisions, as to amounts in dis- 
pute in cases of writ of error. 

102 See Geyger’s Lessee v. Geyger, 2 Dall. (Circ. Ct., Pa.) 332, 333 (1795): 
“ The provision contained in the Judicial Act was intended to prevent the neces- 
sity of instituting suits in Equity, merely to obtain from an adverse party the 
production of deeds and papers relative to the litigated issue.” 
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inconsistent with the spirit of freedom;” and it was finally 
stricken out by the Senate, on motion of Paterson.’™ 

Section 16 of the Draft Bill (Section 16 of the Act) gave 
rise to one of the hottest contests. As introduced, it provided 
“that suits in equity shall not be sustained in either of the 
Courts of the United States in any case where a remedy may 
be had at law.” When this Section was taken up, the batteries 
of those who opposed all equity jurisdiction were at once 
opened.'** It is to be recalled that, at this period, equity juris- 
diction existed in only a portion of the States, and that for 
over a hundred years prior to the Revolution, it had been 
bitterly attacked in most of the colonies. There were Courts of 

Chancery, in 1787, in New York, South Carolina, Maryland, 
- Virginia, and to some extent, in New Jersey; in Pennsylvania, 
Delaware and North Carolina, there were no such Courts, though 
the common law courts had certain’ equity powers; in Con- 
necticut and Rhode Island, the Legislature exercised some powers 
of a Court of Chancery; in Massachusetts and New Hampshire, 
there were common law courts only, having a few very limited 
equity powers; Georgia had only common law courts.’” 

From the Senate Files it now appears that William Paterson 
“ moves to dele”? the whole Section as to equity jurisdiction. 
After speeches of opposition made by Dr. Johnson, Lee and 
Grayson, and in favor by Ellsworth, Reed, Bassett and Strong, 
the Section was retained, and the phraseology of the Draft Bill 
was apparently strengthened in favor of equity jurisdiction by 
adding the word “complete” before the word “remedy.” As 
Maclay, who violently attacked this Section, reported: “ The 
lawyers were in a rage for speaking. Many things were said 
in favor of chancery that I knew to be wrong. . . . The clause 
stood, on the question. The gentlemen of the Bar, in the House, 





103 See Mactay, June 29, 30. The clause stricken out was as follows: “ All 
the said Courts of the United States shall have power in the trial of actions at law 
on motion of a plaintiff, and due notice thereof as aforesaid, and his rendering it 
probable to the satisfaction of the Court that he has by casualty and without 
fault or negligence of his own been deprived of evidence necessary to support his 
acts, to require the defendant to disclose on oath his or her knowledge in the 
cause in cases and under circumstances where a respondent might be compelled 
to make such disclosure on oath by the aforesaid rules of chancery.” 

104 See Mactay, July 1. 

105 See FepERALIST, No. 83. 
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seemed to have made common cause of it, to push the power of 
Chancery as far as possible.” *°* Two weeks later, the Senate 
further changed this equity Section by voting to insert the 
words “plain, adequate and” before the words “ complete 
remedy may be had at law.” **’ Without the words “ plain, 
adequate and complete,” it is clear that the Courts would have 
been granted a greater equity jurisdiction than they had at com- 
mon law, and the Section would consequently have been in 
violation of the Seventh Amendment (not then but soon after 
adopted). With these words, the Section was only declaratory 
of the law as it then existed with respect to equity jurisdiction.*® 

Meanwhile, the equity powers had been considered in another 
aspect, when, on July 11, it was moved by Ellsworth to insert 
in the Draft Bill a new Section 19 as follows: 





106 Maciay, July 1. On July 2, Maclay again voiced his hostility to the 
legal profession: “I really dislike the whole of this bill. . . . It was fabricated 
by a knot of lawyers, who join hue and cry to run down any person who will 
venture to say one word about it. . . . I ran Ellsworth hard on the uselessness 
of part of this bill today, and I thought I had the advantage in some of the 
answers he gave. But it was of little avail. Grayson, though a lawyer, told me 
yesterday that it was in vain to attempt anything. The people who were not 
lawyers, on a supposition that lawyers know best, but follow the lawyers, and 
a party, were determined to push it.” 

107 See SENATE JOURNAL, July 11, 13. Attorney General Randolph, in his report 
on changes in the Judiciary Act, Dec. 27, 1790, to the House of Representatives 
urged that the equity jurisdiction be confined to “ cases of fraud, accident, trust 
or unconscionable hardship, or where the modes of proof or the mode of relief 
at common law be incompetent to the case of the complainant, or where persons 
not resident in the United States and having any estate or debts in the hands of 
another person resident within the district shall, together with that other person, 
be made defendant, and in the last mentioned case, the decree may subject such 
estate and debts to the demand of the complainant.” His comment (Note 7) as 
to the need of equity courts is interesting. 

108 In 1830, Johnson, J., said in Boyce’s Executors v. Grundy, 3 Pet. (U. S.) 
210, 215, “ This Court has been often called upon to consider the sixteenth 
section of the judiciary Act of 1789, and as often, either expressly or by the 
course of its decisions, has held, that it is merely declaratory, making no altera- 
tion whatever in the rules of equity on the subject of legal remedy. It is not 
enough that there is a remedy at law; it must be plain and adequate, or, in 
other words, as practical and efficient to the ends of justice and its prompt admin- 
istration, as the remedy in equity.” 

The Court has held that the Judiciary Act would have been unconstitutional, if 
it had provided for the exercise of equity powers in a case where “a court of law 
is competent to take cognizance of a right, and has power to proceed to a judgment 
which affords a plain, adequate, and complete remedy ”; in such a case it held 
that “ the plaintiff must proceed at law, because the defendant has a constitutional 
right to a trial by jury.” Hipp v. Babin, 19 How. (U. S.) 271, 278 (1856). 
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“Tt shall be the duty of Circuit Courts in causes in equity and of 
admiralty and maritime jurisdiction to cause the facts on which they 
found their sentence or decree fully to appear upon the record, either 
from the pleadings and decree itself, or a state of the case agreed by 
the parties or their counsel, or if they disagree, by a stating of the 
cafe by the Court.” 2° 


A motion by Paterson to postpone Ellsworth’s motion and 
to substitute for it the following, was defeated: . 


“Tt shall be the duty of Circuit Courts in the trial of causes in 
equity and of admiralty and maritime jurisdiction where facts are 
contested, to cause the evidence exhibited at the hearing to be re- 
duced to writing, if either of the parties require it, or a state of the 
facts to be made, if the parties agreed thereto.” **° 


A motion was then made by Dr. Johnson to substitute the 
word “ evidences” for “ facts” in the original motion — which 
would have resulted in having all the evidence go up from the 
trial Court to the appellate Court. The proposal was de- 
feated;*** and, according to Maclay, the lawyers — Reed, Bas- 





109 See SENATE Fites. See also Mactay, July 10, 11, 13, 1789, though here as 
elsewhere, the dates given in Maclay’s journal are not reliable, as the matters 
mentioned as acted on do not always coincide with the officially printed Senate 
Journal. It appears from the Senate Files that this motion was made by Ells- 
worth and was intended by him to be inserted between Sections 9 and 10 of the 
Draft Bill, where it would have been more appropriate than as Section 19 of 
the Act as it finally passed. 

110 See SENATE FILEs, containing Paterson’s original motion, on which is en- 
dorsed: “Mr. Paterson’s motion to postpone Ellsworth’s motion lost. July 11, 
1789.” 

111 See SENATE FIzEs, in which the original slip containing the motion reads: 
“ Johnson moves to dele ‘ facts ’ and insert ‘ evidences.’ Question lost.” Attorney 
General Randolph in his report to the House of Representatives Dec. 27, 1790, 
on changes in the Judiciary Act recommended that on appeals in equity, the 
Court should “ cause the facts on which they found their decree fully to appear 
upon the record by inserting the depositions of the witnesses sworn in the cause 
and the exhibits therein at large.” And in his Note 17, he said: “ The mode of 
giving testimony in equity is by deposition; it is also practised in the Admiralty, 
to examine witnesses viva voce and commit their evidence to writing. In our 
intercourse with foreign nations an exposition of the conduct of our admiralty 
may be frequently decent and useful. Perhaps, therefore, the original law is 
exceptionable in allowing the Judge whose opinion is to be canvassed the 
privilege of placing the cause in any attitude which squares best with that 
opinion.” Am. State Papers, Misc., No. 17. 
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sett, Paterson, Johnson, Grayson, and others—“ this day 
showed plainly the cloven foot of their intention.” It appears 
also that such an amendment had been previously adopted as 
to equity appeals from the Circuit Courts to the Supreme Court, 
providing that the depositions should be sent up so that there 
might be a rehearing of facts. Ellsworth and Strong moved a 
reconsideration, as did Maclay, the latter saying that “ while no 
professed admirer of the judicial system” he had thought the 
Circuit Courts “the best part of it” but that this proposed 
amendment would render these Courts abortive, by producing 
so much delay in them that “ justice never can be obtained ”; 
that the purpose of the move was “to try facts on civil law 
principles without the aid of a jury, and this, I promise you, 
never will be submitted to.” Maclay’s views prevailed. The 
substitute motions were defeated; and the new Section 19 of 
the Act, as proposed to the Senate, was adopted.’” 

It also appears that the Senate, at some previous day not 
noted in the Journal, had amended the provisions of the original 
Draft which required that trials of facts in the District and 
Circuit Courts (except in admiralty and maritime causes) should 
be by jury, by inserting a further provision that there should 
be a similar jury trial of facts “on any hearing of a cause in 
equity in a Circuit Court.” This provision which would have 
revolutionized equity procedure, the Senate now voted to ex- 
punge, not being willing to yield any further to the anti-equity 
faction.* An attempt later, by Maclay and Ellsworth, sup- 
ported by R. H. Lee, to reverse this vote failed.** It appears 
that Ellsworth himself did not, in general, agree with extensions 
of equity jurisdiction;*** and Maclay fought against equity, 
chiefly on the ground that it deprived parties of jury trials and 
resulted in costs, delays and innumerable reviews. Maclay 
stated that he believed the general opinion over the Union, 





112 See SENATE JOURNAL, July 11. 

118 See SENATE JOURNAL, July 1o. 

114 See Mactay, July 13. 

115 Under date of July 9, Maclay recorded: “A great part of this day was 
taken up with light debates, chiefly conducted by lawyers on both sides, and the 
object seemed to be the increasing the powers of chancery. Ellsworth has credit 
with me. I know not, however, whether it be the effect of judgment, whim or 
Caprice, but he is, generally, for limiting the chancery powers.” 
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excepting amongst lawyers, was opposed to Chancery Courts. 
“The bill however, before you, as it now stands is not chan- 
cery. It is something much worse. The line between chancery 
and common law is broken down. All actions may now be 
tried in the Federal Courts by the Judges without the interrup- 
tion of a jury — the birthright of every American, a privilege 
they will not part with.” **° 

In connection with this fight over the limitation of equity 
powers, it should be noted here that a successful attack was 
made on the modes of proof then prevailing in both equity and 
admiralty causes, testimony being taken in such causes by de- 
positions and not by oral evidence. By a later section of the 
Draft Bill, Section 30, proof by deposition was abolished except 
_ in cases of persons more than one hundred miles from the Court, 
or on a voyage, or ancient or very infirm, and it was provided 
that: 


“the mode of proof by oral testimony and examination of witnesses 
in open court shall be the same in all the Courts of the United States, 
as well in the trial of causes in equity and of admiralty and maritime 
jurisdiction as of actions at common law.” 


This was a great triumph for the anti-chancery party."** The 
annoyance of relying on oral evidence in equity cases soon be- 
came so great that, in 1802, it was enacted that “it shall be 
in the discretion of the Court upon the request of either party 
to order the testimony of the witnesses therein to be taken by 
depositions.” **® 

Another example of the anxiety to preserve the functions of 
the jury and to eliminate equity powers may be noted in the 
debate on a change from Section 24 of the Draft Bill (Section 





116 Mactay, July 10, 11, 13. The dates given in Maclay’s Journal do not 
always coincide with the officially printed Senate Journal. 

117 The Draft Bill in the Senate Files shows that this provision of Section 
30 was at first intended to be included in Section 16, for the draft of Section 
12 as introduced contains the following words written in, and then struck out: 
“Nor shall depositions be admitted in either of said Courts in suits in equity.” 
In the margin of Section 16, there is also written (and struck out with cross 
bars) the following: ‘“ Nor shall they admit depositions in the trial of suits in 
equity or of admiralty or of maritime jurisdiction except where they are admis- 
sible at common law or by the special provision hereinafter made.” 

218 Act of April 29, 1802, c. 31, § 25, 2 Srat. aT L. 156, 166. 
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26 of the Act). This Section, as introduced, provided that in 
actions in Federal Courts “to recover the forfeiture annexed 
to any articles of agreement, covenant, bond or other specialty, 
where the forfeiture, breach or nonperformance shall be found 
by jury, by the default or confession of the defendant, or upon 
demurrer, the Court before whom the action is, shall render 
judgment therein for the plaintiff to recover so much as is due 
according to equity.” **® Under this provision, the jury might 
find the breach, but the Judge was to assess the damage. “I 
attacked this mixed half common law, half chancery proceed- 
ing. . . . The jury were the proper chancellors, in such a case, 
to assess the damages; and I liked them much better than the 
Judges. They were from the vicinity and best acquainted with 
the parties and their circumstances,” said Maclay. To an 
argument to the contrary, by Strong, Maclay retorted that he 
“hoped we were not always to be trammeled with the fetters 
of English jurisprudence; that we would show we had judgment 
and would act for ourselves.” **° The Draft Bill was amended 
by the Senate by striking out the words “ shall be found by the 
jury,” and by adding at the end the following provision for jury 
trial: “And when the sum for which judgment should be 
rendered is uncertain, the same shall, if either of the parties 
request it, be assessed by a jury.” 

Sections 17, 18, 19, 20, of the Draft Bill (Sections 17, 18, 
20, 21, 22 of the Act), relative to new trials, costs, etc., and as 
to appeals to the Circuit Courts in admiralty and maritime cases 
involving over $300, and relative to writs of error in civil actions 
involving over $50 from the Circuit Courts to the District 
Courts,’* and relative to writs of error in civil actions and suits 





119 This Section 24 in the Draft Bill in the Senate Files is in the handwriting 
of Caleb Strong of Massachusetts. 

120 Mactay, July 2. 

121 With reference to the appellate jurisdiction of the Circuit Courts, an 
amendment was proposed in the Senate by Maclay and favored by Grayson and 
Bassett, that “no District Judge shall give a vote in any case of appeal from 
his own decision.” This was carried; it was further moved to amend this by 
adding: “ but may assign the reason of such his decision.” See SENATE FILEs, 
and Mactay, July 7. It was later rejected. 

It is to be noted that cases could go from the District to the Circuit Courts 
only by appeal or writ of error. A writ of certiorari from the Circuit Court to 
transfer a case was not authorized. Patterson v. United States, 2 Wheat. (U. S.) 
221 (1817). 
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in equity involving over $2000 from the Supreme Court to the 
Circuit Courts, were adopted by the Senate, substantially as 
drafted, with the following exception. The Draft Bill allowed 
‘a writ of error from the Supreme Court to the Circuit Court 
“in civil actions and suits in equity in a Circuit Court;” but 
the Senate restricted this appellate jurisdiction by adding the 
words “ brought there by original process or removed there from 
Courts of the several States or removed there by appeal from a 
District Court.” This had the effect of excluding all appeals 
to the Supreme Court in cases taken from the District Court to 
the Circuit Court by writ of error.’” 

That the drafters of the Act had taken warning by the violent 
and reiterated attacks made upon that portion of the Consti- 
tution which vested the Supreme Court with appellate juris- 
diction “ both as to law and fact,” and were exceedingly anxious 
to allay the fears of those who saw in this provision a determi- 
nation to abolish jury trial and to adopt a system of civil law 
appeals, is seen from the provision which they made in Sections 
21 and 23 of the Draft Bill (Section 22 and 25 of the Act), 
with reference to appellate jurisdiction; for they restricted it 
in a more drastically extreme manner than even the opponents 
of the Constitution had advocated. Most of such opponents 
had admitted that an appeal as to facts as well as law was 
warranted in admiralty and in equity cases, and that such an 
appeal in those classes of causes would not be in violation of 
the common law jury system. Appeals as to fact in admiralty 
cases already existed in the Federal Court, under Acts of the 
Continental Congress and of the Congress of the Confederation, 
and were recognized as proper in many of the State Courts. 
Appeals as to fact in equity cases also were already recognized 
in those States which had Courts of Chancery. But the drafters 
of the Act now determined that there should not be an appeal 
on questions of fact in amy class of cases; and they provided for 
appellate jurisdiction from the Circuit to the Supreme Court 
- only on “petition in error” (“petition in error” being an 
anomalous term, which was changed to “writ of error” by 
amendment in the Senate), presenting only questions of law 





122 See SenaTE Fites. This illogical situation was not cured until the passage of 
the Act of July 4, 1840, 5 Srar. at L. 392. 
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for the determination of the appellate Court. This provision 
later caused great trouble and inconvenience in equity and ad- 
miralty appeals; *** but it was not altered for fourteen years, 
when, in 1803, an Act was passed by Congress, providing for 
appeals in equity and admiralty cases, instead of writs of 
error;*** and thus the Courts were given power to pass upon 
the facts as well as the law in such cases, and their power in this 
direction was still further enhanced by a provision that in such 
cases they might even hear new evidence.**° 





123 “A writ of error in equity proceedings is not peculiar,” said Catron, J., 
Erwin v. Lowry, 7 How. (U. S.) 172, 184 (1849), pointing to this original 
Judiciary Act. 

In Wiscart v. Dauchy, 3 Dall. (U. S.) 321, 327 (1796), Judge Wilson, dis- 
senting, said that an appeal should be allowed in equity and admiralty cases so 
that the Supreme Court might review both fact and law; and that it was “es- 
sential to the security and the dignity of the United States” and “ of moment 
to our domestic tranquillity, and foreign relations,” that such cases “ should, in 
point of fact as well as of law, have all the authority of the decision of our 
highest tribunal.” 

In Jennings v. Brig Perseverance, 3 Dall. (U. S.) 336, 337 (1707), Judge 
Paterson said that exclusion of consideration of the evidence by the Supreme 
Court “was leaving the property of the country too much to the discretion and 
judgment of a single Judge.” 

124 Act of March 3, 1803, c. 40, 2 Stat. aT L. 244. This Act provided that: 
“Upon such an appeal a transcript of the libel, bill, answer, depositions and all 
other proceedings . . . shall be transmitted to the said Supreme Court; and 
that no new evidence shall be received in the said Court on the hearing of such 
appeal, except in admiralty and prize causes.” 

The reasons for this Act were set forth by Washington, J., in The San Pedro, 
2 Wheat. (U. S.) 132 (1817). Taney, C. J., said in Hemenway v. Fisher, 20 
How. (U. S.) 255, 258 (1857): “The writ of error, from its form, and the 
principles which govern it, is peculiarly appropriate to judgments at common 
law, and is inconvenient and embarrassing when used as a process to remove 
decrees in chancery and admiralty to a superior court.” See also Jones v. La 
Vallette, 5 Wall. (U. S.) 579 (1866). 

There was no provision in the Judiciary for the removal of a case from the 
Circuit Court to the Supreme Court by certiorari. Fowler v. Lindsey, 3 Dall. 
(U. S.) 411, 414 (1799), such a proceeding being termed by the Court “a 
novelty in judicial proceeding.” In Washington County v. Durant, 18 L. C. P. 
Co. 169 (1866), it was held that a case could not be brought into the Supreme 
Court by agreement of parties. United States v. Curry, 6 How. (U. S.) 106 
(1848); Kelsey v. Forsyth, 21 How. (U. S.) 85 (1858): “The agreement of 
parties cannot authorize this court to revise a judgment of an inferior court in 
any other mode of proceeding than that which the law prescribes, nor can the 
laws of a State... .” 

125 See The Mabey, 13 Wall. (U. S.) 738 (1871). In United States v. 
Schooner Betsy, 4 Cranch (U. S.) 443, 444 (1808), upon appeal from a decree 
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The Senate, in 1789, however, further evinced its determina- 
tion that there should be no appellate jurisdiction as to facts, 
by adding, at the end of the appellate section of the Draft Bill, 
a specific provision that there should be no reversal “ for any 
error in fact.” **° 

One other change in the appellate section made by the Senate 
may be noted: the Draft Bill allowed only three years for bring- 
ing a writ of error; the Senate changed this to five years. 

With reference. to appellate jurisdiction over judgments of 
State Courts, granted by Section 23 of the Draft Bill (the 
famous twenty-fifth section of the Act), the Senate made a 
very significant change, by adding the provision that no error 
should be regarded as a ground of reversal other “ than such as 
appears on the face of the record.” The original Draft Bill 
did not contain these words, and had the Act been passed with- 
out them, the lack of such specific provision might have rendered 





of the Circuit Court in admiralty, it was said: “The United States appealed to 
this court, where witnesses were examined viva voce, both on the part of the 
United States and on that of the claimant.” In The Samuel, 1 Wheat. (U. S.) 
9, 19 (1816), on appeal from the Circuit Court in admiralty, the Court found 
“it very difficult to form an opinion satisfactory to itself,’ and ordered “ the 
cause to be continued to the next term for further proof, which each party is 
at liberty to produce.” See also The George, 2 Wheat. (U. S.) 278 (1817), 2 
Gallison (Circ. Ct., Mass.) 248 (1814) where further proof was also ordered. 

It is to be noted that the duty of re-examining facts on appeals in equity and 
admiralty gradually grew so burdensome on the Supreme Court, that without 
any change in statutory requirement, the Court itself adopted a rule of decision 
which practically eliminated much of its duty to decide questions of fact on 
appeal. It announced a formula, first in admiralty appeals [see Grier, J., in The 
Ship Marcellus, 1 Black (U. S.) 414 (1861)] and later extended to equity appeals, 
that where both the District and Circuit Courts concurred on a question of 
fact, it would not reverse such a finding except on clearest proof of mistake. 
But see Newell v. Norton, 3 Wall. (U. S.) 257 (1865). By the Act of Feb. 16, 
1875, 18 Stat. aT L. 315, findings of fact in admiralty cases by the Circuit Courts 
were made conclusive. The Abbotsford, 98 (U. S.) 440 (1878). 

126 The Draft Bill read: “But there shall be no reversal in either Court for 
error in ruling any plea in abatement, other than to the jurisdiction of the Court 
or such plea to a petition or bill in equity as is in the nature of a demurrer.” 

The Act read: “ But there shall be no reversal in either Court on such writ of 
error for error in ruling any plea in abatement other than a plea to the jurisdic- 
tion of the Court, or such plea to a petition or bill in equity as is in the nature 
of a demurrer, or for any error in fact.” 

It is to be noted that no appeal, but only a writ of error, was allowed in cases 
taken from a State Court to the Supreme Court. Verden v. Coleman, 22 How. 
(U. S.) 192 (1859). 
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the practice of the Supreme Court on writs of error to State 
Courts, with respect to appearance of error, much more liberal 
than it later actually became. 

In Section 21 of the Draft Bill (Section 23 of the Act) as to 
the effect of a writ of error as a supersedeas and stay of execu- 
tion, the provisions differed from the English common law, by 
which every writ of error acted as a supersedeas; for it made 
very rigid requirements as to service of the writ within ten days 
after judgment, if the writ was desired to act as a supersedeas. 
The section was adopted by the Senate against the opposition of 
Ellsworth and Reed.*** 

Section 22, judgment after appeal, and Sections 25, 26, of the 
Draft Bill (Sections 24, 27, 28, of the Act) — (Sections 23 and 
24 of the Draft, 25 and 26 of the Act have been considered 
above) — were adopted by the Senate substantially as drafted. 

Section 27 of the Draft Bill (Section 29 of the Act) as to 
juries in criminal cases occasioned a bitter contest, which was 
continued in the House, after the bill passed the Senate. Pend- 
ing and after the adoption of the Constitution, grave fears had 
been expressed in the State Conventions and elsewhere, as to 
the provisions of Article Three, Section Two, Clause Three that 
criminal trials should be held “ in the State where the said crimes 
shall have been committed.” It was charged that this failed to 
preserve the common law right of an accused person to be tried 
by a “jury of the vicinage.” Violent attacks had been made 
upon the iniquity of this omission, and various Amendments to 
the Constitution had been proposed for the preservation of the 
liberties of the citizen in this respect. The Draft Bill had 
made no attempt to cure this alleged defect. It was now moved 
in the Senate by R. H. Lee and Grayson of Virginia that Section 
27 of the Draft be amended, so as to provide that “in criminal 
cases when the punishment is capital, the petit jury shall come 
from the body of the county where the fact was committed.” *** 





127 See Mactay. Attorney General Randolph in his report of Dec. 27, 1790, 
recommended that no writ of error “be a supersedeas, unless some Judge of 
the Circuit or Supreme Court, as the case may be, after inspecting a copy of 
the record, and being of opinion that there is sufficient error therein for reversing 
the judgment in whole or in part certify the same.” Am. State Papers, Misc., 
No. 17. 

128 See SENATE JOURNAL, July 9, 13. 
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This motion was defeated; but later when the Bill came back 
from the House, it was amended so as to include Lee’s motion in 
a modified form as follows: 


“ That in cases punishable with death, the trial shall be had in the 
county where the offence was committed, or where that cannot be done 
without great inconvenience, twelve petit jurors at least shall be sum- 
moned from thence; and jurors, in all cases, to serve in the Courts of 
the United States, shall be designated by lot or otherwise, in each 
State respectively, according to the mode of forming juries therein, now 
practiced, so far as the laws of the same shall render such designation 
practicable by the Courts or Marshals of the United States.” 1*° 


The reason, however, for the defeat of the attempt to require, 
imperatively, that Federal juries should be drawn from the 
county in which the offense was committed was stated by James 
Madison, in writing of the defeat of a similar proposition for 
an Amendment to the Constitution: ‘“ The truth is that in most 
of the States, the practice is different, and hence the irreconcil- 
able difference of ideas on the subject. In some States, jurors 
are drawn from the whole body of the community indiscrimi- 
nately; in others, from larger districts comprehending a number 
of counties, and in a few only from a single county.” **° 

Section 28 of the Draft Bill (Section:30 of the Act) as to 
modes of proof by oral testimony and by depositions was adopted 
by the Senate with no substantial change, except the addition 
of an allowance of depositions in cases of persons “ ancient or 
very infirm.” 

Sections 29, 30, of the Draft Bill (Sections 31, 32, of the 
Act) were adopted substantially without change, except that the 
Senate added, in Section 30, a power in the Judges to “at any 
time permit either of the parties to amend any defect in the 
proceedings or pleadings, upon such conditions as the said Courts 
respectively shall in their discretion, and by their rules, pre- 
scribe.” ** 





129 SENATE JOURNAL, Sept. 19; SENATE Fires. See United States v. Insurgents, 
2 Dall. (Circ. Ct., Pa.) 335, 341 (1795). 

180 Works or James Mapison, Madison to Edmund Pendleton, Sept. 14, 
23, 1789. See United States v. Wilson, Bald. 78, 117 (Circ. Ct., Pa., 1830): 
“We [the Circuit Courts] are bound to try all crimes within the district which 
are duly presented before us, but not to try them in the county where committed.” 

181 SENATE JOURNAL, July 10. As to Section 32, it was said in Parks v. 
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Section 31 of the Draft Bill (Section 33 of the Act) treating 
of the powers of Judges as to arrest, bail, etc., occasioned con- 
siderable debate over a provision which empowered Federal 
Judges to apprehend, bail, and commit, on their own knowledge 
as well as on complaint of others, persons charged with Federal 
offenses.**? Ellsworth, Strong, Bassett and Grayson favored the 
provision, saying that this was according to English practice and 
that the oath of the Judge would prevent abuse. Maclay and 
R. H. Lee opposed, the latter arguing “as to the dangerous 
ground on which we trod; considering the interference, or the 
very possible interference of the Federal and State Legislature; 
and the giving more power over the liberty of the citizen to 
the former, than was practiced by the latter, would not fail 
to sow the seeds of dissention.” On motion, the clause was 
expunged, after an unsuccessful attempt by Ellsworth to secure 
the adoption of a modified clause as follows: “ For any offence 
against the laws of the United States upon complaint exhibited 
on oath or affirmation, or where the offence is committed 
in his presence and with actual force, or is an offence for 
which corporal punishment may be inflicted may upon his own 





Turner, 12 How. (U. S.) 39, 46 (1851): Section 32 “directs the courts of the 
United States to proceed and give judgment according as the right of the cause 
and matter in law shall appear to them, without regarding any imperfections or 
defects, or want of form in the writ, declaration, or other pleading, return, 
process, judgment, or course of proceeding whatever, except those only in cases 
of demurrer, which the party demurring shall specially set down and express 
together with his demurrer as the cause thereof. This is a remedial statute, and 
must be construed liberally to accomplish its object. It not only enables the 
courts of the United States, but it enjoins it upon them as a duty, to disregard 
the niceties of form, which often stand in the way of justice, and to give judg- 
ment according as the right of the cause and matter in law shall appear to them. 
And although verdicts are not specially mentioned in this provision, yet the 
words ‘or course of proceeding whatever,’ are evidently broad enough to include 
them; and, as they are within the evil, they cannot, upon a fair interpretation 
of the statute, be excluded from the remedy.” See also Roach v. Hulings, 16 
Pet. (U. S.) 319 (1842). 

182 See Mactay, July 10. The clause was as follows. “ That every justice of 
the Supreme Court and Judge of a District Court may, either upon his own 
knowledge or the complaint of others cause any person to be apprehended for 
any offence against the laws of the United States and brought before himself for 
examination; and if he shall think proper, may bail or commit such offender, or 
send him by warrant to the district where the offence was committed.” 
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knowledge cause any person to be apprehended and brought be- 
fore him for examination.” *** 

Section 34 of the Act, as stated above, was not contained in 
the Draft Bill, as introduced in the Senate, but was proposed, 
probably by Ellsworth, as an amendment and adopted by the 
Senate as follows: 


“The laws of the several States, except where the Constitution, 
treaties or statutes of the United States shall otherwise require or 
provide, shall be regarded as rules of decision in trials at common law 
in the Courts of the United States in cases where they apply.” 


That it was adopted late in the debate is to be seen by its 
position in the Bill — being inserted next to the last section and 
between two sections dealing with criminal matters with which 
it had no connection.*** Its proper place in the Bill would have 
been after Section 11, dealing with the subject of the Circuit 
Court jurisdiction.**° 

Section 35 of the Act (Section 32 of the Draft Bill), which 
now provides for the appointment of United States Attorneys 
and of the Attorney General by the President, was quite different 
in its original form, for the Draft Bill provided that each Dis- 
trict Court should appoint “a meet person learned in the law, 
to act as Attorney of the United States in such district,” **® and 





133 This does not appear in the Senate Journal, but is to be found in the 
Senate Files in a slip of paper containing this suggested modification, on which is 
endorsed: “ Mr. Ellsworth’s motion not accepted.” 

134 In United States v. Reid, 12 How. (U. S.) 361 (1851), it was held, per 
Taney, C. J., that this Section 34 applied only to civil cases at common law, and 
not to criminal offenses against the United States. But see Rosen v. United 
States, 245 U. S. 467 (1918). 

In Logan v. United States, 144 U. S. 263, 300 (1892), Gray, J., referred to the 
location of this Section 34, saying: “ Although that section stood between two 
sections clearly applicable to criminal cases, it was adjudged by this court . . . 
that the section did not include criminal trials... .” When the history of the 
statute is now understood, it will be seen that the location of the section had no 
connection with its subject matter. . 

135 In the Senate Files, the original slip of paper in which this Section is 
written bears the notation “page rsth.” If it had been inserted on page 15 
of the manuscript Draft Bill, it would have appeared in its proper position in 
the bill, for that page contains Sections 11 and 12 as to Circuit Courts. 

186 See letter from “ Curtius ” in Gazette of the United States, Feb. 6, 1791, 
as to failure of Congress to provide adequate salaries for the United States 





HISTORY OF THE FEDERAL JUDICIARY ACT OF 1789 109 


that the Supreme Court should appoint “a meet person learned 
in the law to act as Attorney General for the United States, and 
shall swear him to faithful execution of his office; whose duty 
it shall be to prosecute and conduct all suits in such Courts in 
which the United States shall be concerned and to give his 
advice and opinion upon questions of law when required by the 
President of the United States and when requested by the Heads 
of any of the Departments, touching any matters that may con- 
cern their Departments.” **’ 

On July 17, 1789, the bill passed the Senate by a vote of 
fourteen to six — the negative votes being cast by Richard Henry 
Lee (who thus voted against the very bill which he had reported 
to the Senate), William Grayson of Virginia, John Langdon and 
Paine Wingate of New Hampshire, Pierce Butler of South 
Carolina, and William Maclay of Pennsylvania. “I opposed 
this bill from the beginning,” wrote Senator Maclay. “ It cer- 
tainly is a vile law system, calculated for expense, and with a 
design to draw by degrees all law business into the Federal 
Courts. The Constitution is meant to swallow all the State Con- 
stitutions, by degrees; and this to swallow, by degrees, all the 
State Judiciaries. This, at least, is the design some gentlemen 
seem driving at.” *** 





Attorneys, especially since, “ it is well known that most, if not all the States have 
taken effectual steps, either by Legislative Acts or the inculcation of a jealous 
distrust, to exclude all Federal officers from State appointments, in order, as they 
say, to preserve the State governments free from the influence of the Federal 
Government. . . . Is it to be supposed then that persons whose talents afford 
them prospects of advancement at home will accept of the office of District 
Attorney estimated at so low a rate as it is at present by Congress? ” 

187 Christopher Gore wrote to Rufus King, Aug. 22, 1788: “ The report of 
the Committee to the Senate made the Attorney for the district to rest on the 
District Judge for his appointment, but the Act as transmitted from the Senate 
to the House only declared that such an officer should be appointed. I, therefore, 
conclude that if the Act passes in its present form, the district attorney must be 
appointed by the President.” 

188 Qn July 7, Maclay had recorded that: “ The Judiciary was taken up 
for a third reading. I can scarce account for my dislike to this bill. [I really 
fear it will be the gun-powder plot of the Constitution, so confused and so 
obscure it will not fail to give a general alarm. Ellsworth had lead in this 
business, backed with Strong, Peters, Reed often, Bassett seldom.” On July 8, 
Maclay had modified his views somewhat, for he stated: “The Chief Justice of 
Pennsylvania, Mr. Wilson, Myers, Fisher, the Speaker, Mr. Peters, Tench Coxe, 
and sundry others have, in their letters, approved of the general outlines of the 
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Edward Carrington of Virginia, though a pro-Constitution 
man, disapproved of the form of the bill and thought that more 
reliance should have been made on the State Courts. Writing 
to Madison, he said: 


“ Our friend Grayson has given me a sketch of the Judiciary system 
projected in the Senate. It is very different from what I had formed 
in my own mind and I believe will not be much approved of. . . . 
The State Courts where they are well established might be adopted 
as the inferior Federal Courts, except as to maritime business, and 
indeed it appears to me that institute as many inferior Federal Courts 
as you will, those of the States will, from the Constitution which en- 
joins upon them an observance of the Federal laws, have concurrent 
jurisdiction with the former and that appeals to the Supreme Court 
will alike lie from each. If this idea is right, why not leave the whole 
business with the State Courts, under such regulations as to appeals, 
as may be found well? Such an arrangement would save immense 
expense, would occasion little innovation in the ancient forms of judi- 
cial proceedings amongst the people, and would also, without difficulty, 
accommodate jury trials, in matters of fact, to the wishes of each 
State, as every one would retain its own usage.” 1*° 


And Senator Wingate wrote to Pickering: ‘“ The Judicial bill 
has had three readings in the Senate and is now to be com- 
mitted, in order to make some little alterations and amendments, 
and then it will be ready to go [to] the other House. How it 
will fare there is very uncertain. For my own part I do not 
much like it. I think it will be a very expensive machine, 
without deriving benefits to the public equal to the cost. The 
bill is too long to give you any tollerable account of it in this 
letter.” *“° 

On the other hand, Ellsworth wrote regarding the final shape 
which his draft had taken: “I consider a proper arrangement 
of the Judiciary, however difficult to establish, among the best 
securities the government will have, and question much if any 
will be found at once more economical, systematic and efficient, 





bill. Any amendments which they have offered have been of a lesser nature. I 
own the approbation of so many men of character for abilities has lessened my 
dislike of it.” 

189 Mapison Papers, MSS, Carrington to Madison, Aug. 3, 17869. 

140 PicKERING Papers, MSS, Paine Wingate to Pickering, July 11, 1780. 
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than the one under consideration. Its fate in the House of 
Representatives, or in the opinion of the public, I cannot deter- 
mine. But being after a long investigation satisfied in my own 
mind of its expediency, I have not hesitated, nor shall I, to give 
it the little support in my power.” *** 


III 


On July 20, the Judiciary Bill was taken up in the House 
and ordered committed to a Committee of the Whole, where it 
remained on the table, unacted upon, for over a month.’ This 
delay was due to the fact that the proposed Amendments to the 
Constitution, then pending in the House, related to many of the 
most essential matters covered by the Bill; and if some of these 
Amendments should be adopted, the Bill must be radically 
altered. 

“What a cool and exploring sagacity,” wrote St. John de 
Crevecoeur to Jefferson in the fall of 1788, “ will be wanted in 
the discussion and acceptation of those numberless Amendments 
which a few of the States insist upon, in order to please every- 
body and yet to discriminate the useful from the needless.” As 
early as April 8, 1789, Madison had written to Edmund Ran- 
dolph: “ The subject of Amendments has not yet been touched. 
From appearances there will be no great difficulty in obtaining 
reasonable ones. It will depend, however, entirely on the temper 
of the Federalists who predominate as much in both branches as 
could be wished.” And on April 12, he wrote: ‘ The Senate has 
appointed a Committee on the subject of the Judiciary Depart- 
ment. On the subject of the Amendments, nothing has been 
publickly and very little privately said. Such as I am known to 
have espoused, will, as far as I can gather, be attainable from 
the Federalists who sufficiently predominate in both branches; 
though with some, the concurrence will proceed from a spirit 
of conciliation rather than conviction.” And a Kentucky cor- 
respondent wrote to Madison, April 28: “I rejoice to find that 





141 Ellsworth to Law, Aug. 4, 1789, WHARTON’s STATE TRIALS, 37-38. 

142 Christopher Gore wrote to Rufus King, June 7, 1789: “If slowness of 
progress is evidence of wisdom, Congress certainly must be pronounced a 
wise body.” 
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you came forward at an early day with a proposition for Amend- 
ments, altho I could have wished they had been more ex- 
tensive.” *** 

As early as June 8, 1789, the House had been strongly urged 
by Madison to consider and adopt a series of Amendments, which 
he had formulated in compliance with State recommendations. 
Sending to Jefferson a copy, Madison wrote that all he thought 
advisable to submit was a Bill of Rights, “‘ with a few alterations 
most called for by the opponents of the Government and least 
objectionable to its friends”; and that he thought that “ they 
will, if passed, be satisfactory to a majority of those who have 
opposed the Constitution. I am persuaded they will be so to a 
majority of that description in Virginia.” ‘“ Everything of a 
controvertible nature,” he said, “ that might endanger concur- 
rence of two thirds of each House and three fourths of the States 
was studiously avoided. This will account for the omission of 
several Amendments which occur as proper ”; and again he wrote 
to Edmund Pendleton that “nothing of a controvertible nature 
ought to be hazarded by those who are sincere in wishing for 
the approbation” of the Amendments.’** The Amendments 
included some of the changes proposed in the Judiciary Article, 
by guaranteeing trial by jury, by prohibiting to some extent ap- 
pellate jurisdiction as to facts, and by including a Bill of Rights. 
“ They are calculated to secure the personal rights of the people, 
so far as declarations on paper can effect the purpose,” wrote a 
Virginia friend to Madison, “ leaving unimpaired the great power 
of the government. They are of such a nature as to be generally 
acceptable and of course more likely to obtain the assent of 
Congress than would any proposition tending to separate the 
powers or lessen them in either branch. . . . That part that 
speaks of facts triable by jury not otherwise examinable than 
may consist with the principles of common law means, I sup- 
pose, that the Court of Appeals shall not re-examine the facts 
but by a jury, or what is the true meaning? ”**° Tench Coxe 





143 5 DocuMENTARY History OF THE CONSTITUTION, 92, 170, 179. 

144 Madison to Jefferson, May 27, June 13, 30, 1789. On May 27, Madison 
wrote that: “The subject of Amendments was to have been introduced on 
Monday last, but it is postponed in order that more urgent business may not be 
delayed. On Monday sennight it will certainly come forward.” 

145 15 Mass. Hist. Soc. Proc., 2nd Series, Joseph Jones to Madison, June 24, 


1789. 
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of Pennsylvania wrote to Madison that he had noted partic- 
ularly the reception of the Amendments by the public, and that 
“the most decided friends of the Constitution admit (generally) 
that they will ameliorate the government by removing some 
points of litigation and jealousy, and by heightening and 
strengthening the barriers between necessary power and indis- 
pensable liberty.” **° William R. Davie of North Carolina 
wrote that the announcement of Madison’s intention to support 
Amendments had been received with “ universal pleasure ” 
where “the uniform cant of the enemies of the Government ” 
had been that Congress would never consent to any alterations. 
This “ refutation of the gloomy prophecies of the leaders of the 
opposition ” had caused “the honest part of our Anti-Federal- 
ists to express great satisfaction;” and the objections of the 
“honest and serious” would be met by “an abridgment of 
the jurisdiction of the Federal Court in a few instances and 
some fixed regulations respecting appeals. They also insist on 
the trial by jury being expressly secured to them in all cases — 
and a constitutional guarantee for the free exercise of their 
religious rights and privileges. . . . Instead of a Bill of Rights 
attempting to enumerate the rights of the individual or the State 
Governments, they seem to prefer some general negative con- 
fining Congress to the exercise of powers particularly granted 
and some express negative restriction in some important cases.” 
Edward Carrington of Virginia wrote that the anti-Federal dis- 
tricts in that State had become “ perfectly calm and show a 
disposition to acquiesce in whatever may be the fate of the pro- 
posed alterations, relying upon their meeting with due con- 
sideration.” 

The more extreme Federalist view was set forth in a letter 
written on June 11, by Fisher Ames of Massachusetts: “ Madi- 
son has introduced his long expected Amendments. They are 
the fruit of much labor and research. He has hunted up all 
the grievances and complaints of newspapers, all the Articles of 
Conventions, and the small talk of their debates. . . . There 
is too much of it. . . . Upon the whole, it may do some good 





146 » DocuMENTARY History OF THE CONSTITUTION, 176; MADISON PAPERS, 
MSS., Coxe to Madison, June 18, 1789, Davie to Madison, June 10, 1789, Car- 
rington to Madison, May 12, 1789. 
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towards quieting men who attend to sounds only, and may get 
the mover some popularity which he wishes.” **’ On the other 
hand, the anti-Federal Richard Henry Lee expressed apprehen- 
sion at the small scope of Madison’s proposal: ‘“ Mr. Madi- 
son has given notice that on Monday sennight, he will call for 
the attention of the House to the subject of Amendments. I 
apprehend that his ideas, and those of our Convention, on this 
subject, are not similar. We shall carefully attend to this; and 
when the plan comes to the Senate, we shall prepare to abridge, 
or enlarge, as to effect, if possible, the wishes of our Legisla- 
ture. I think, from what I hear and see, that many of our 
Amendments will not succeed, but my hopes are strong that 
such as may effectually secure civil liberty will not be 
refused.” ** 

It was clear that the action of Congress on these Amendments 
would have considerable effect upon the action which the House 
should take upon the Judiciary Bill. Should the more radical 
Amendments desired be adopted, considerable portions of the 
Judiciary Bill, as it had passed the Senate, would become un- 
necessary — notably the provisions as to inferior courts, as to 
trial by jury and equity jurisdiction, and as to the scope of the 
Supreme Court’s original and appellate powers. 

Many Congressmen thought that it was unwise to amend or 
tamper with the Constitution in respect to the Judiciary Article, 
and felt that all needful regulations of the Courts could be made 
in the contemplated Judiciary Bill.’*° “ Much has been said by 
the opponents to this Constitution respecting the insecurity of 
jury trials, that great bulwark of personal safety,” James Jack- 
son of Georgia had argued, in the House at an early date. “ All 
their objections may be done away with by proper regulations 
on this point, and I do not fear but such regulations will take 
place. The Bill is now before the Senate, and a proper atten- 
tion is shown to this business.” John Vining of Delaware said: 
“Let me ask gentlemen how they propose to amend that part 





147 Ames to Thomas Dwight, June 11, 1789; Ames to George R. Minot, 
June 12, 1789. 

148 2 Tue Letters or Ricnarp Henry Ler, ed. by James C. Ballagh, Lee to 
Patrick Henry, May 28, 1789. 

149 rst Cong., rst Sess., 425-450, June 8, 1789. Full reports of this debate 
were published in the newspapers throughout the country. 
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of the Constitution which embraces the judicial branch of the 
Government when they do not know the regulations proposed by 
the Senate who are forming a bill on this subject?” Elbridge 
Gerry of Massachusetts and Samuel Livermore of New Hamp- 
shire opposed consideration at this time. The latter said that 
he “supposed the Judiciary Law would contain certain regula- 
tions that would remove the anxiety of people respecting such 
Amendments as related thereto because he thought much of the 
minutiae respecting suits between citizens of different States, 
etc., might be provided for by law. He could not agree to make 
jury trials necessary on every occasion; they were not practiced 
even at this time, and there were some cases in which a cause 
could be better decided without a jury than with one.” 

Madison, on the other hand, argued that a Bill of Rights was 
necessary so as to bind the Courts, and that it should be adopted 
before the Judiciary Bill was acted on. “If they are incor- 
porated into the Constitution, independent tribunals of justice 
will consider themselves in a peculiar manner the guardians of 
those rights; they will be an impenetrable bulwark against every 
assumption of power in the Legislative or Executive; they will 
be naturally led to resist every encroachment upon rights ex- 
pressly stipulated for in the Constitution by the declaration of 
rights.” He even thought that the provisions of the Bill of 
Rights should be applied to the States as well as to Congress. 
He also thought that “it will be proper, with respect to the 
Judiciary powers, to satisfy the public mind”, and he said: 
“ Great inconvenience has been apprehended to suitors from the 
distance they would be dragged to obtain justice in the Supreme 
Court of the United States. To remedy this, declare that no 
appeal shall be made unless the matter in controversy amounts 
to a particular sum; this, with the regulation respecting jury 
trials in criminal cases and suits at common law, it is to be 
hoped, will quiet and reconcile the minds of the people to that 
part of the Constitution.” 

Finally, unable to come to a conclusion and desirous of taking 
up the Revenue Bill, the House laid aside all consideration of 
the Amendments, until the Senate should pass the Judiciary 
Bill.’°° 


150 Madison wrote to Col. Jas. Madison, July 5, 1789: “ The subject of 
Amendments to the Constitution will not be resumed till the revenue matters 
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Meanwhile, strong propaganda against the Amendments was 
launched in New York, through the publication in a leading 
newspaper of a series of twenty-eight articles, on successive days 
from June 3 to July 7, containing the most able and convincing 
dissection or refutal of the arguments of the anti-Federals that 
had appeared anywhere, since the publication of the articles 
entitled The Federalist, in the preceding year. No person desir- 
ous of a full understanding of the Federal Judiciary system can 
afford to overlook the portions of this series which deal with 
that subject.*™* 

When the Senate finally passed the Bill on July 17, it was 
generally supposed that the House would speedily consider it;*” 
but, instead of doing so, it took up the Amendments first. Madi- 
son moved, on July 21, that the Committee of the Whole should 
consider the Amendments; but on motion of Fisher Ames of 
Massachusetts, they were referred to a Select Committee of one 





are over. I hope it will then be duly attended to and will end in such a recom- 
mendation as will satisfy moderate opponents. This, however, is but opinion, 
nothing having passed from which any conclusion can be drawn with regard to 
the sentiments of the two Houses, particularly the Senate.” 

151 See New York Federal Gazette, June 3 to July 7, 1789, “ Remarks by a 
Foreign Spectator on the Amendments proposed by the Conventions of five of 
the adopting States, the minority of the others, and the late one of North 
Carolina.” See esp. June 13, 15, 16, 23, 24, 26, 27, 29. 

Amendments to the Constitution were opposed in the New York Daily Adver- 
tiser, Aug. 17, 18, 1789, in letters from “ Pacificus” and others as “an empty 
tub to catch people.” 

See also “ Observations on the new Federal Constitution and the Alterations 
that have been proposed as Amendments” by “A Citizen of New Haven,” in 
New York Packet quoted in Salem Mercury, June 30, July 7, 1789, in which 
the Amendments were opposed, saying: “ Restraints in a Constitution upon the 
Legislature of a free State are but an abridgment of the liberties of the people 
to make, alter and repeal laws which the publick good may require. Bills of 
Right and Charters of investing in England were made to limit the prerogatives 
of Princes, and not the powers of the Legislature.” 

152 Fisher Ames wrote to George R. Minot, July 23, 1789: “ The Judicial 
Bill is to be taken up next Monday. If that should not occupy us longer than 
the spirit of fair inquiry may demand, we shall adjourn in six weeks, I dare not 
indulge the hope of it.” See Massachusetts Centinel, Aug. 5, 1789. “ The Judi- 
ciary Bill will be taken up tomorrow in our House, and I think, will be warmly 
opposed, but it may now pass notwithstanding.” On Aug. 8, 1789, the Massa- 
chusetts Centinel stated under date of Aug. 2, from New York: “ The Judiciary 
Bill has not been taken up in the House yet. It is expected to come on the 
carpet.” 
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from each State— Vining of Delaware, Madison of Virginia, 
Baldwin of Georgia, Sherman of Connecticut, Burke of South 
Carolina, Clymer of Pennsylvania, Gilman of New Hampshire, 
Benson of New York, Goodhue of Massachusetts, Boudinot of 
New Jersey, Gale of Maryland. “I hope much debate will 
be avoided by this mode,” wrote Ames, “and that the Amend- 
ments will be more rational and less ad populum, than Madi- 
son’s. It is necessary to conciliate, and I would have Amend- 
ments. But they should not be trash, such as would dishonor 
the Constitution, without pleasing its enemies.” 

This Committee was expected to report soon, and a letter 
from New York to a Boston newspaper, under date of July 26, 
stated that the Committee “have gone over those Amendments 
and have selected the principles, and put them into form and 
will soon be ready to report. The Amendments are of that kind, 
I understand, as it is presumed will quiet the dissatisfied, with- 
out injuring the Constitution. .. . If any others, materially 
affecting the Constitution, should be moved for, they will cer- 
tainly be rejected.” *** 

Finally, on August 13, the Select Committee made its report, 
but its consideration was then opposed by those who thought 
that the Judiciary Bill ought to be taken up first; for many 
Members of the House had long believed that it ought to be 
dealing at once with matters of first importance, rather than 
with less important matters like Western lands, Home Depart- 
ment, Coasting Trade, Treasury Department, and compensation 
of officials, on which it had spent its time during these three 
weeks.’** William Smith of South Carolina said that that Bill 
was entitled to preference “ both in point of order and in point 
of propriety. . . . The Legislative and Executive are now in 
existence; but the Judicial is uncreated. While we remain in 
this state, not a single part of the several systems can operate; 
no breach of your laws can be punished; illicit trade cannot be 
prevented. Greater harm will arise from delaying the establish- 
ment of the Judicial system than can possibly grow from a 
delay of the other subject. . . . The Judiciary is an essential 
part of the Government, and as such ought not to remain a single 





158 Massachusetts Centinel, Aug. 5, 1789. 
154 rst Cong., rst Sess., 704 et seg., Aug. 13, 1780. 
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instant in a state of torpidity.” Thomas Hartley of Pennsyl- 
vania, Elbridge Gerry of Massachusetts, and John Lawrence of 
New York —all lawyers — agreed with Smith. Madison, on 
the other hand, thought that the House ought to consider the 
Amendments first, and his motion to that effect was carried.’™ 

The proposed Amendments were then debated exhaustively 
for nine days from August 14 to 24 while the Senate’s Judiciary 
Bill was laid aside. On August 17, the first Amendment rela- 
tive to the Judiciary, proposed by the Committee, was taken 
up — to amend Article Three, Section Two of the Constitution, 
relative to the jurisdiction of the Supreme Court, by adding the 
following: ‘“‘ But no appeal to such Court shall be allowed, where 
the value in controversy shall not amount to one thousand dol- 
lars; nor shall any fact triable by a jury according to the course 
of the common law be otherwise re-examinable than according 
to the rules of common law.” Madison advocated this Amend- 
ment, saying that, while “there is little danger that any Court 
in the United States will admit an appeal where the matter in 
dispute does not amount to a thousand dollars, yet as the 
possibility of such an event has excited in the minds of many 





155 Fisher Ames wrote to Minot, Aug. 12, 1789: ‘“‘ We are beginning the 
Amendments in a Committee of the Whole. We have voted to take up the 
subject in preference to the Judiciary, to incorporate them into the Constitution, 
and not to require, in Committee, two thirds to a vote. This cost us the day. 
Tomorrow we shall proceed. . . . We shall make a dozen or two of rights and 
privileges for our posterity. . . . It will consume a good deal of time and 
renew the party struggles of the States... . However, I am persuaded it is 
proper to propose Amendments without delay, but if the antis affect to say that 
they are of no consequence, they may be reproached with their opposition to 
the government, because they protested that the principles were important.” 
Bishop James Madison wrote to Madison, Aug. 15, 1789: “ That the business 
of Amendments has been entered upon in so dispassionate a manner must afford 
real satisfaction to every friend to the Union. Some of those proposed appear 
to be important, at least in removing the objections of many of the opponents 
to the Constitution tho’ I do not observe that the Committee has proposed such 
as appear of the first magnitude. Would it not be advisible to seize the present 
moment to render the Constitution more perfect, the most essential parts; or to 
do away those defects which its warmest friends admit must eventually, if con- 
tinued, render the Government less prosperous... . . Such an exposition of 
those alterations which would really render the government more perfect would 
at least have this important effect; it would fix the public mind upon those great 
and necessary improvements; it would thus be gradually prepared for them, and 
time might bring about what the spirit of faction might now prevent.” Mapison 
Papers, MSS. 
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citizens the greatest apprehension that persons of opulence would 
carry a cause from the extremities of the Union to the Supreme 
Court, and thereby prevent the due administration of justice, it 
ought to be guarded against.”*°* The latter portion of the 
Amendment was framed to avert the fears of those who con- 
sidered that the Constitution, in providing for an appellate juris- 
diction of the Court as to matters of fact as well as of law, 
was introducing the civil law system. The Amendment as pro- 
posed by the Committee was adopted, after a defeat of a prop- 
osition by Sedgwick of Massachusetts to fix the monetary limit 
at $3000. And on August 18 the Committee of the Whole 
reported to the House the Amendments as amended by the Select 
Committee. Tucker of Virginia then moved that seventeen 
further Amendments proposed by him be referred to the con- 
sideration of the Committees of the Whole. Among these new 
Amendments was one which would have entirely changed the 
constitutional scheme of the Federal Courts; for Tucker now 
proposed the plan which had been put forward by the States 
of Virginia and North Carolina, and which Richard Henry Lee 
had tried to persuade the Senate to adopt in the Judiciary Act — 
but without success — namely, to eliminate the power of Con- 
gress to appoint “ tribunals inferior to the Supreme Court,” and 
to abolish the vesting of Federal judicial power in “ such inferior 
Courts as Congress may from time to time ordain and establish,” 
and to confine such inferior Courts to Courts of Admiralty. 
Another of Tucker’s Amendments repealed that portion of 
Article Three, Section Two of the Constitution which vested 
Federal judicial power over “ controversies between a State and 
citizens of another State, between citizens of different States, 
between citizens of the same State claiming lands under grants 
of different States, and between a State or other citizens thereof, 
and foreign States, citizens or subjects,” and in its place Tucker 
proposed to substitute a very narrow jurisdiction over “ con- 
troversies between a State and foreign States, and between 
citizens of the United States claiming the same lands under 





156 As early as Jan. 2, 1789, Madison had written to George Eve: “I think 
it will be proper also . . . to put the Judiciary Department into such form as 
will render vexatious appeals impossible.” 
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grants of different States.”**’ The motion was defeated. On 
August 21, the House considered the report of the Committee 
of Eleven and adopted sixteen of the seventeen Articles recom- 
mended. Article XVII, which was as follows: ‘“ The powers not 
delegated to the United States by the Constitution nor prohibited 
by it to the States are reserved to the States respectively,” be- 
came the subject of vigorous debate on the proposition to insert 
the word “expressly” before the word “delegated.” The 
change was defeated by a vote of 17 to 32. On August 22, 
Tucker renewed his motion that the inferior Federal Courts 
should be confined to Courts of Admiralty, and again it was 
defeated. Finally on August 24, the Articles of Amendments, 
seventeen in number, were adopted and sent to the Senate. 
Their progress, wrote Madison, “has been exceedingly weari- 
some, not only on account of the diversity of opinions that was 
to be apprehended, but of the apparent views of some to defeat, 
by delaying, a plan, short of their wishes, but likely to satisfy 
a great part of their companions in disposition, throughout the 
Union. It has been absolutely necessary, in order to effect any- 
thing, to abbreviate debate and exclude every proposition of a 
doubtful and unimportant nature. Had it been my wish to 
have comprehended every Amendment recommended by Virginia, 
I should have acted from prudence the very part I have been 
led by choice. Two or three contentious additions would, even 
now, prostrate the whole project.”*** It may be noted that 
provisions of four Articles, so adopted respecting the Judiciary, 
do not appear in the Amendments as finally submitted to the 
people, one being rejected by the Senate as too restrictive of 
the States, the others being substantially provided for in the 
final draft of the Judiciary Act and in the Seventh Amendment. 
They were as follows: a provision in Article X that all criminal 
trials should be “ by an impartial jury of the vicinage;” a por- 
tion of Article XII providing that “no appeal to the Supreme 
Court of the United States shall be allowed where the value in 
controversy shall not amount to one thousand dollars;” Article 





157 rst Cong., rst Sess, Aug. 18, 1789; House JournaL, 82, 83, Aug. 18, 
1789, amending Article 1, § 8, cl. 9, and Article III, § 2. 

158 5 DocuMENTARY History OF THE CONSTITUTION, 191, Madison to Edmund 
Randolph, Aug. 21, 1789. 
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XV that “in suits at common law, the right of trial by jury 
shall be preserved;” Article XI that “no State shall infringe the 
right of trial by jury in criminal cases, nor the rights of con- 
science, nor the freedom of speech or of the press.” *** This 
latter article had been proposed by Livermore of New Hamp- 
shire. Tucker of Virginia had said: “It will be much better 
to leave the State Governments to themselves and not to inter- 
fere with them more than we already do; and that is thought 
by many to be rather too much. .. .” Madison, on the other 
hand, had said that he conceived this Amendment to be the 
most valuable in the whole list; that it was equally necessary 
to restrain the State Governments as well as the United States 
Government from infringing upon these essential rights, and he 
was satisfied that it would be equally grateful to the people.’ 

Madison’s prominent part in proposing and advocating these 
Amendments greatly pleased his political opponents. “A very 
considerable change has taken place amongst the Anti’s as to 
yourself,” wrote Edward Carrington. ‘“ They consider you as 
the patron of Amendments, and it is no common thing to hear 
confessions that they had been formerly imposed on, by repre- 
sentations that you were fixed against any alterations what- 
ever. . . . Indeed I see no appearance of anything but acquies- 
cence in whatever may be agreed on by those whom they have 
detailed (?) to take care of their affairs.’ And Dr. Stuart 
wrote to Washington: “ The success of the Amendments will 
leave but a few scattering opponents. Mr. Madison will be @ 





159 See article in New York Daily Advertiser, July 3, 1789, in which it is 
said as to this Amendment restrictive of the States: “ How unsurmountable are 
the obstructions to the progress of tyranny which this inestimable proposition will 
create.” ' 

That there was a sentiment that the Bill of Rights ought to be made restrictive 
upon the States as well as upon Congress was shown by a New York letter in 
the Pennsylvania Packet, Aug. 29, 1789, in which it was said: “It is to be 
regretted that there are not more restrictions imposed upon individual govern- 
ments by the Constitution to secure the equal rights of the people. Is it not 
astonishing that the only idea of abuse of power which some persons seem to 
apprehend is from the general government . . . when in retracing a few pages 
of very modern history, we find that individual States have been guilty of 
stretches of power and acts of oppression which, should the General Government 
be so abandoned and infatuated as to commit, would immediately produce 
another revolution.” 

160 rst Cong., 1st Sess., Aug. 17, 1789, p. 756. 
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very popular character hereafter on the south side of James 
River.” *** On the other hand, some of the more ardent Federa- 
lists deplored Madison’s course; and Richard Peters of Penn- 
sylvania wrote: 


“T believe that a firmness in adhering to our Constitution till at 
least it had a longer trial would have silenced Anti-Federalists sooner 
than by magnifying their importance by acknowledgments on our part, 
and of ourselves holding up a banner for them to rally to. All you 
offer comes not up to their desires, and as long as they have one un- 
reasonable wish ungratified the clamour will be the same. I know 
there are among them good characters, but many of those who lead 
do it not from other motives than to make or keep themselves heads 
of a Party. Our character abroad will never acquire consistency while 
foreigners see us wavering even in our Government, about the very 
instrument under which that Government acts. In short, I fear worse 
consequences from the good disposition of the conciliators (especially 
now when some things done by Congress have startled even many 
Federalists) than I apprehend from an adherence to the system.” 


On the day of the passage of the Amendments by the House, 


August 24, that body, having postponed action for six weeks 
after the Senate had passed the Judiciary Bill, took that meas- 
ure up for debate.’ It was not highly approved by Madison, 
who wrote that: “In many points, even supposing the outline 
a good one, which I have always viewed as controvertible, de- 
fects and inaccuracies were striking.” *** And Monroe wrote to 
Madison: “ That [the Bill] to embrace the Judiciary will occa- 
sion more difficulty, I apprehend, than any other, as it will 
form an exposition of the powers of the Government itself, and 
show in the opinion of those who organized it, how far it can 





161 5 DocuMENTARY History OF THE CONSTITUTION, 202, 192, 205; MADISON 
Papers, MSS., Carrington to Madison, Sept. 9, 1789, Peters to Madison, Aug. 24, 
1789. 

162 Madison wrote to Edmund Randolph, Aug. 21, 1789, that the Judiciary 
Bill was put off in favor of the Amendments but that it was evident that a 
longer delay “ would prevent any decision on it at this session. A push was 
therefore made, which did not succeed without strenuous opposition. On Mon- 
day, the Bill will probably be taken up, and be pursued to a final question, as 
fast as the nature of the case will allow.” 

168 Madison to Pendleton, July 15, 1789, thanking him for his suggestions as 
to changes in the Judiciary Bill in his letter of July 3. 
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discharge its own functions, or must depend for that purpose 
on the aid of those of the States. Whatever arrangement shall 
be now made in that respect will be of some duration, which 
shows the propriety of a wise provision in the commence- 
ment.” 164 

The discussion in the House opened with a vigorous attack 
by the pertinacious Tucker of Virginia upon Section 3 of the 
Bill providing for District and Circuit Courts. He now once 
more moved to confine the inferior Federal Courts to Courts 
of Admiralty, evidently thinking that he might now succeed, 
since an amendment to the bill required only a majority vote, 
while a vote on a Constitutional Amendment had required a 
two-thirds vote. The debate on this point was reported at 
considerable length in the newspapers.’ Tucker’s chief point 
was that the State Courts were fully adequate to deal with all 
Federal matters. Livermore of New Hampshire supported him, 
saying that “ he contemplated with horror the effect of the plan,” 
and thought that he could see “a foundation laid for discord, 
civil wars, and all its concomitants.” William Smith of South 
Carolina warmly favored the provisions of the Bill, and thought 
the jurisdiction of the District Courts too confined rather than 
too extensive; he pointed out, moreover, that the Constitution 
granted no authority to Congress to vest Judicial power in State 
Courts. Jackson of Georgia opposed the system as unnecessary, 
vexatious and expensive, “ calculated to destroy the harmony and 
confidence of the people;” and he argued that the power given 
to the Supreme Court by the twenty-fifth section of the Bill 
to review the decisions of State Courts on Federal questions was 
sufficient to bring about a compliance with Federal law by State 
Judges; he pointed out defects in other parts of the Bill, and 
concluded by expressing his hope that the House would not 
adopt it until a milder system should be tried. “ It is calcu- 
lated to foment and harass the people without answering any 
essential purpose.’”’ Benson and Lawrence of New York and 
Sedgwick and Ames of Massachusetts favored the Bill;*** and 





164 y Works oF JAMES Monroe, Monroe to Madison, Aug. 12, 1780. 

165 rst Cong., 1st Sess., 783 et seq., 796 et seg., Aug. 24, 29, 31, Sept. 8, 10, 
12, 14, 17, 1789. 

166 Ames wrote to Minot, Sept. 3, 1789: “ You will see by the papers, what 
pace we move in the discussion of the Judiciary Bill. The question whether 
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Madison eloquently defended it, saying that a review of the sys- 
tem of the Courts in many States “ will satisfy us that they can- 
not be trusted with the execution of the Federal laws. . . . In 
some, they are so dependent on State Legislatures that to make 
the Federal laws dependent on them would throw us back into 
all the embarrassments which characterized our former situation. 
In Connecticut, the Judges are appointed originally by the Legis- 
lature and the Legislature is itself the last resort in civil causes. 
In Rhode Island, the case is at least as bad.” In Pennsylvania 
and Georgia, the Judges are appointed for short terms and with 
salaries absolutely dependent on Legislative favor, “ thus render- 
ing them by no means independent.” Vining of Delaware aided 
Madison in supporting the Bill. Most extraordinary of all its 
champions was Elbridge Gerry, for hitherto he had been strongly 
opposed to the whole Federal system. He now took the position 
that the Constitution required Congress to establish these in- 
ferior Federal Courts, that Admiralty Courts alone could not 
administer Federal law; and in this early debate this ardent 
Anti-Federalist admitted the power of the Supreme and other 
Federal Courts to pass upon the validity of statutes, for he 
said: “The Constitution will undoubtedly be their first rule; 
and so far as your laws conform to that, they will attend to 
them, but no further.”**’ Thomas Sumter of South Carolina, 
on the other hand, said the present Bill was “a system of 
oppression which the people neither desired nor were prepared 
to receive,” and Aedanus Burke of South Carolina was also 
opposed, principally to Section 29, relative to jury trial in 
criminal cases, which, he felt “ insidiously strips the citizen of 
this happy privilege ” of a trial by a jury of the vicinage. 

The general effect of the debate was described in the news- 
papers, on August 30, as follows: “ The Judiciary Bill has been 





we shall have inferior tribunals (except Admiralty Courts, which were not denied 
to be necessary) was very formidably contested. Judge Livermore and ten 
others voted against them. You will see in Fenno’s Gazette my speechicle on 
the subject. The lawyers consider my idea of the exclusive nature of certain 
parts of the National Judicial power (offences against statutes and actions on 
statutes) in various points of light. . . . If my distinction between jurisdiction 
and the rule of decision in causes properly cognizable in a State Court should 
be clearly understood, they will have the means of judging on the merits of my 
argument.” 
167 rst Cong., rst Sess., Aug. 31, 1789, p. 827. 
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taken up. The 3rd Section was yesterday debated with great 
ingenuity. There is a warm opposition to the clause for es- 
tablishing District Courts, which are the essence of the whole 
system. There is, however, I am told, a large majority in 
favour of their establishment, and the substance of the bill will 
undoubtedly be adopted. In the course of a few days, it has 
been seen that there are more weapons than one to give the 
Constitution its guietus. This would be one. For if you take 
from Congress the power of establishing Courts, its authority 
is but a name.” ** 

On August 31, Tucker’s and Livermore’s motion to strike out 
Section 3 as to District Courts was defeated by a vote of eleven 
to thirty-one.*® 

The propriety of the provisions of the Judiciary Bill now 
again became involved with the question as to how far the Con- 
stitution was to be amended; for since the Senate was consider- 
ing extensive changes in the Articles of Amendment which had 
passed the House, the latter body decided again to lay aside 
the Bill, in order to await the Senate’s action. “The Judicial 
slumbers,”’ wrote Fisher Ames, “and when it shall be resumed, 
will probably pass, as an experimental law, without much debate 
or amendment, in the confidence that a short experience will 
make manifest the proper alterations.” *”° 

In the Senate, the debate on the subject of the Amendments 
lasted from September 2 to 13. Many Senators who had voted 
for the Judiciary Bill under the belief that their own views 
could be better carried out by Amendments to the Constitution 
than by opposing the Bill, now brought forward their desired 
Amendments. Their first attack was made upon the Judiciary 
provisions of the Constitution, based on grounds which were 
well set forth in an article which had just appeared in a promi- 
nent Anti-Federalist newspaper, as follows: 


“ By far the most weighty and conclusive objection against the new 
Constitution in its present form is that it will necessarily and speedily 
produce a consolidated or national government; by superseding and 





168 Massachusetts Centinel, Sept. 5, 1780. 

169 A correspondent of the Salem Mercury, Sept. 15, 1789, gives the vote as 
Ir to 33. 

170 Ames to Minot, Sept. 3, 17869. 
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annihilating in its operation, the several State Governments, which 
from the nature of things would in so extended a territory be an iron 
handed despotism. . . . subversive of all liberty. . . . The legislative 
power vested in Congress is so unlimited in its nature; may be so 
comprehensive and boundless in its exercise that this alone would be 
amply sufficient to annihilate the State governments and swallow ¢hem 
up in the grand vortex of general empire. The judicial powers vested 
in Congress are also so various and extensive that by legal ingenuity 
they may be extended to every case, and thus absorb the State 
Judiciaries; and when we consider the decisive influence that a general 
judiciary would have over the civil polity of the several States, we do 
not hesitate to pronounce that this power, unaided by the legislative, 
would effect a consolidation of the States under one government. As 
an instance of the unlimited jurisdiction of the Federal Judiciary, I 
will only select one of the many objects that are made cognizable by 
it, in order to illustrate how conclusively comprehensive that one may 
be made to the annihilation of the State Judiciaries: Section 2 of the 
new government — ‘ the judicial power shall extend to all cases in law 
and equity, etc. to all controversies between citizens of different 
States.’ Here, then, is a Section which will enable any person having 
any manner of controversy, whether it respects real or personal estate, 
to bring the matter in dispute into the Federal Judiciary, by making 
an assignment of his demand to a citizen of another State, whose name 
he may thus borrow to make his case cognizable in the Federal Court. 
After this sweeping jurisdiction, added to its auxiliaries, what will 
remain for the State Courts? Nothing that can prevent their being 
reduced to cyphers. However, it will be said, that Congress in the 
proposed Judiciary Bill, have prohibited such assignments of demands. 
But to this I reply that this is but a legislative regulation, that, when 
the public ferment is lulled, may be at any time repealed; and that this 
is the intention no one can doubt when he beholds this very Congress, 
who are about making this present restriction on the unlimited juris- 
diction of the Federal Courts, decidedly refusing to make it a funda- 
mental alteration to the form of government; yea, refusing even to 
refer the consideration of such a stipulation to a committee. Conse- 
quently, the present restraint upon the Federal Judiciary is but an 
emanation of that lulling policy which characterizes the proposed 
Amendments.” 17 





171 “ Centinel Revived” in Independent Gazetteer (Phil.), Aug. 29, 1780. 
See ibid., Sept. 9, 1789, an attack made on the failure of the Judiciary Bill to 
prohibit suits in the Federal Courts on assignments of real estate. 
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The first move was for a restriction of the Federal jurisdiction 
in cases of diverse citizenship, through the Amendment pro- 
posed by Massachusetts and New Hampshire as follows: 


“The Supreme judicial federal Court shall have no jurisdiction of 
causes between citizens of different States, unless the matter in dispute, 
whether it concerns the realty or personalty, be of the value of three 
thousand dollars at the least, nor shall the federal judicial powers 
extend to any actions between citizens of different States where the 
matter in dispute, whether it concerns the realty or personalty, is not 
of the value of fifteen hundred dollars at the least; and no part, 
triable by a jury according to the course of the common law, shall be 
otherwise re-examinable than according to the rules of common law.” 


This Amendment was defeated.’ 

The following House Amendment, framed to satisfy those 
who feared that Congress might give the Supreme Court power 
to review facts as well as law in common law cases, as follows: 
“No fact, triable by a jury according to the course of common 
law, shall be otherwise re-examinable in any Court of the 
United States, than according to the rules of common law,” was 
adopted by the Senate; and later it was combined with another 
House Amendment so as to read (as in the present Seventh 
Amendment): “In suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by a jury shall be 
otherwise re-examined in any Court of the United States than 
according to the rules of common law.” 

On September 8, a final move was made in the Senate, by 
those who were opposed to the system of inferior Federal Courts 
and to all jurisdiction over cases of diverse citizenship, to obtain 
the adoption of the Amendment recommended by Virginia, which 
had already been defeated in the Judiciary Bill debate in the 
Senate, and twice in the House, when proposed both as an 
Amendment and as a part of the Bill. The proposal was now 
again defeated in the Senate.’ 





172 See SENATE JOURNAL, Sept. 4, 1789, 1st Cong., rst Sess. 

173 See SENATE JOURNAL, Sept. 8, 1789, 1st Cong., rst Sess, Amendment as 
follows: “That the judicial power of the United States shall be vested in one 
Supreme Court and in such Courts of Admiralty as Congress may, from time 
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No other Amendments were voted upon, so far as is dis- 
closed by the Senate Journal. Finally, on September 10, the 
Senate sent back twelve Amendments (out of the seventeen 
adopted by the House) for concurrence of the House. The 
latter body refused to agree, and a conference Committee of 
the two branches was appointed.*"* The situation was interest- 
ingly described in letters from Madison.*’* On September 14, 
he wrote: 


“The Senate have sent back the plan of Amendments, with some 
alterations, which strike, in my opinion, at the most salutary Articles. 
In many of the States, juries, even in criminal cases, are taken from 
the State at large; in others from districts of considerable extent; in 
very few from the county alone. Hence, a dislike to the restraint with 
respect to vicinage which has produced a negative in that clause. A 
fear of inconvenience from a Constitutional bar to appeals below a 
certain value, and a confidence that such a limitation is not necessary 
have had the same effect on the Article. Several others have had a 
similar fate. The difficulty of uniting the minds of men accustomed 
to think and act differently can only be conceived by those who have 
witnessed it.” 





to time, ordain and establish in any of the different States; the judicial powers 
shall extend to all cases in law and equity arising under treaties made, or which 
shall be made, under the authority of the United States; to all cases affecting 
ambassadors, other foreign ministers, and consuls; to all cases of admiralty and 
maritime jurisdiction; to controversies to which the United States shall be a 
party; to controversies between two or more States; and between parties claim- 
ing lands under the grants of different States. In all cases affecting ambassadors, 
other foreign ministers and consuls, and those in which a State shall be a party, 
the Supreme Court shall have original jurisdiction; in all other cases before men- 
tioned, the Supreme Court shall have appellate jurisdiction as to matters of law 
only, except in cases of equity and of admiralty and maritime jurisdiction, in 
which the Supreme Court shall have appellate jurisdiction, both as to law and 
fact, with such exceptions, and under such regulations, as the Congress shall 
make. But the judicial power of the United States shall extend to no case 
where the cause of action shall have originated before the ratification of this 
Constitution; except in disputes between States about their territory, disputes 
between persons claiming lands under the grants of different States and suits for 
debts due to the United States.” 

174 See Massachusetts Centinel, Sept. 26, 1789, letter from New York of 
Sept. 20: “The Amendments as amended by the Senate were yesterday brought 
on the carpet and again amended. What the Senate has done does not suit. I 
believe it will be extremely difficult to obtain a coincidence of sentiment on 
this subject.” 

175 Madison to Pendleton, Sept. 14, 23, 1789. 
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And on September 23, he wrote: 


“The pressure of unfinished business has suspended the adjournment 
of Congress till Saturday next. Among the Articles which required 
it was the plan of Amendments, on which the two Houses so far dis- 
agreed as to require conference. It will be impossible, I find, to prevail 
on the Senate, to concur in the limitation on the value of appeals 
to the Supreme Court, which they say is unnecessary, and might be 
embarrassing in questions of National or Constitutional importance in 
their principle, though of small pecuniary amount. They are equally 
inflexible in opposing a definition of the locality of juries. The 
‘vicinage’ they contend is either too vague or too strict a term, too 
vague if depending on limits to be fixed by the pleasure of the law, too 
strict if limited to the country. It was proposed to insert after the 
word ‘ juries’ ‘ with the accustomed requisites, leaving the definition 
to be construed according to the judgment of professional men. Even 
this could not be obtained. . . . The Senate suppose also that the 
provision for ‘ vicinage’ in the Judiciary Bill will sufficiently quiet 
the fears which called for an Amendment on this point. On a few 
other points in the plan the Senate refuse to join the House of Repre- 
sentatives.” 


The more extreme anti-Federal point of view and his especial 
dissatisfaction with the form of the Bill of Rights, were shown 
in letters of Richard Henry Lee, who wrote that the Amend- 
ments had passed the Senate “ with difficulty, after being much 
mutilated and enfeebled.” Writing to Patrick Henry, he said: 


“As they came from the House of Representatives, they were far 
short of the wishes of our Convention; but as they are returned by 
the Senate, they are certainly much weakened. You may be assured 
that nothing on my part was left undone to prevent this, and every 
possible effort was used to give success to all the Amendments pro- 
posed by our country. We might as well have attempted to move 
Atlas upon our shoulders. . . . The great points of free election, jury 
trial in criminal cases, and the unlimited right of taxation, and 
standing armies remain as they are. The most essential danger from 
the present system arises, in my opinion, from its tendency to a 
consolidated government, instead of a union of confederated States. 
. . . Some valuable rights are indeed declared, but the power to violate 
them to all intents and purposes remains unchanged.” 


And writing a week later, he said: “ Your observation is per- 
fectly just that right, without power to protect it, is of little 
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avail. . . . Yet small as it is, how wonderfully scrupulous they 
have been in stating rights. The English language has been 
carefully culled to find words feeble in their nature or doubtful 
in their meaning.” *° 

While the Senate and the House were trying to compose their 
differences on the Amendments, the House took up the Judiciary 
Bill for final discussion.*** That it was unsatisfactory even to 
many Federalists was shown by a letter from Madison to Edmund 
Pendleton, of September 14: “I view it as you do, as defective 
in its general structure and many of its particular regulations. 
The attachment of the Eastern members, the difficulty of sub- 
stituting another plan with the consent of those who agree in 
disliking the bill, the defect of time, etc., will, however, prevent 
any radical alteration. The most I hope is that some offensive 
violations of Southern jurisprudence may be corrected, and that 
the system may speedily undergo a reconsideration under the 
auspices of the Judges who alone will be able, perhaps, to set 
it to rights.” The Bill finally passed the House on September 
17, without further material change.’ While the House Jour- 
nal does not give in detail the amendments made to the Bill 
in the House, it appears that they were at least fifty-two in num- 
ber,’® but as they were not essential in their nature, all but 





176 Lee to Francis Lightfoot Lee, Sept. 13, 1789; Lee to Patrick Henry, 
Sept. 14, 27, 1789. 

177 In the House, the Bill was read for a first and second time, on July 20, 
1789, and ordered committed to the Committee of the Whole; it was considered 
in Committee, Aug. 29, 31, Sept. 8, 9, 11, 12, 14; the amendments were con- 
sidered by the House, Sept. 14, 15, 16; the Bill was read a third time and passed, 
Sept. 17. See House Journat. 

178 The recent discovery in the Senate Files of the draft of the Bill as it 
passed the Senate has made it possible to ascertain the House amendments, by 
comparing that draft with the Act as finally passed; and on such comparison it 
appears that the House Amendments were merely verbal in nature and made no 
essential alteration in the Bill. 

179 From the Senate Journal, Sept. 19, 1789, 1st Cong., rst Sess., it appears 
that after reference to a Committee consisting of Ellsworth, Paterson and Pierce 
Butler, the Senate agreed to the House Amendments except to the oth, 16th, 41st 
and 52nd; and it amended Section 29 of the Act, as to the juries in criminal 
cases, by adding the first clause contained in the Act as finally passed. See supra. 
The Senate Files contain the original paper stating the Senate’s action. 

According to the House Journal, Sept. 21, 1789, the House resolved “ that this 
House doth recede from the oth, 16th, 41st and 52nd Amendments to the Bill 
and doth agree to the modification and amendment of their 48th Amendment as 
proposed by the Senate.” 
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five were accepted by the Senate. Four of the House amend- 
ments were rejected by the Senate, and the fifth, that as to 
juries in criminal cases, was modified by the Senate. The 
House receded from its four: amendments thus rejected and 
accepted the Senate’s modification on September 21. The Ju- 
diciary Bill, in its final form, was signed by the President on 
September 24, and on the same day, the Senate and House 
finally agreed on the final form of the twelve Amendments to 
the Constitution to be submitted to the States. 

As has been stated, the Judiciary Act was a measure in the 
nature of a compromise between the extreme Federalist view 
that the full extent of judicial power granted by the Consti- 
tution should be vested by Congress in the Federal Courts, and 
the view of those who feared the new Government as a destroyer 
of the rights of the States, who wished all suits to be decided 
first in the State Courts, and only on appeal by the Federal 
Supreme Court. That the compromise was both wise and 
successful was seen from the fact that it was not until the 
lapse of forty-five years that jurisdiction of the Federal Courts 
was increased, to any substantial extent, when the Removal Act 
of 1833 was passed; and until the lapse of another thirty years 
when the broader Removal Acts of 1861, 1866 and 1867 were 
passed. It was eighty-six years before legislation was enacted, 
in 1875, vesting the Federal Circuit Courts with jurisdiction in 
all cases arising under the Federal Constitution and laws. 

With the present congestion of the dockets of the Federal 
Courts, the question may well be asked by lawyers and legis- 
lators whether it would not now be wise to return to the pro- 
vision of the original Judiciary Act, which worked so well for 
so long a period, and to cut down to its early dimensions the 
original jurisdiction of the inferior Federal Courts. All the 
various laws providing for removal of cases from the State 
Courts into the Federal Courts were passed to meet emergency 
conditions, in times of Nullification, Civil War and Reconstruc- 
tion. The occasion for these statutes no longer exists; and 
their repeal may well be considered advisable. If the occasion 
for them should revive, they could easily be re-enacted. Or, 
if complete abolition of Removal Acts is regarded as too radical, 
it would seem that the only such statute now necessary is that 





132 HARVARD LAW REVIEW 


which allows removal from a State Court in a case where local 
prejudice is averred and proved to the satisfaction of the 
Federal Court. 

Similarly, cases arising under the Federal laws and Con- 
stitution might now be left to come to the Supreme Court of 
the United States through the State Courts (or at least excepting 
those cases arising under certain Federal statutes which might 
especially require Federal execution). So, too, it might be wise 
to return to the original early practice of making many Federal 
statutes enforceable by the State Courts, if the latter assented. 
Further, the original reasons, extant in 1789, for the diverse 
citizenship jurisdiction of the inferior Federal Courts, have now 
almost entirely disappeared, and this jurisdiction might well be 
radically cut down, especially with reference to corporations 
doing business in States outside of their charter States. 

The efforts now made to relieve the pressure upon the Supreme 
Court by cutting off the classes of cases which may be con- 
sidered by that Court on appeal or writ of error might well be 
supplemented by determined effort to cut off these cases, not 
at the Supreme Court end but at the District Court end; in 
other words by turning the stream of cases at their source, out 
of the District Court conduit, and into and through the State 
Courts. 

It is in its bearing on these phases of the law of Federal 
jurisdiction that a close study of the Judiciary Act of 1789 is 
worth the while of all students of our peculiar Federal system. 


Charles Warren. 
Wasuincron, D. C. 





HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 











SUBSCRIPTION PRICE, $4.50 PER ANNUM ...... 60 CENTS PER NUMBER 





Editorial Board 


Warren S. EcE, President Rosert E. McKean, Treasurer 
W. Barton Leacu, Jr., Note Editor J. McCautey Lanois, Case Editor 
Rocer S. Foster, Book Review Editor Wrt1am L. Marsury, Jr. 
MELBOURNE BERGERMAN Paut D. MILter 

Harmon W. CALDWELL Anperson A. OWEN 

Dovctas D. CrysTAL Rosert G. PAGE 

Tomas G. CorcorAN ALBERT PARKER 

Lewis M. DaBNEYy Rosert Proctor 

E. W. DEBEVOISE Paut G. RopDEWALD 

CHartes Densy, JR. Harotp L. SmirH 

SypNEY FAIRBANKS BENJAMIN I. SPERLING 
Epwarp FELDMAN ArTHUR E. SUTHERLAND, JR. 
EucENE H. FREEDHEIM James B. THAYER 

Raymonp G. HENGST Aten E. THrRoop 

SAMUEL S. IsSEKS WarRACK WALLACE 


LEONARD WHEELER, JR. 








THE FEDERAL RESERVE SYSTEM AGAINST THE COUNTRY BANKS OF 
THE SOUTH: THE STRUGGLE FOR Par CLEARANCE. — For nearly a 
decade a struggle has been in progress, reminiscent of the fight of a 
century ago to put state-bank dollar bills on a gold basis. Hemmed 
in by restrictive statutes, balked by state legislatures, and defeated 
in the courts, the Federal Reserve System is engaged in a tilt with a 
group of Southern state banks‘ to secure the universal par clearance ? 





1 In August, 1923, there were 2489 banks listed as “ not on the par list.” The 
number is on the increase. See Fep. Res. Buty., October, 1923, p. 1164. These 
banks constitute 8% of the banks of the country and have 2% of the total bank- 
ing resources of the country. See Fep. Res. Butt., July, 1923, p. 773. 

2 Par clearance refers to the payment of checks by drawee banks without 
charging for service rendered in making funds available at the place where the 
checks are deposited. It does not mean that the holder of a check will neces- 
sarily receive the face amount thereof without any deduction whatever. Despite 
par clearance the collecting bank may charge for service rendered in the col- 
lection of the check. See § 16 of the Federal Reserve Act, 38 Srar. at L. 251, 
268; 1916 U. S. Comp. Srat., § 9709 (12). Farmers’ & Merchants’ Bk. v. Fed. 
Res. Bk., 43 Sup. Ct. Rep. 651, 653 (1923). For the distinction between the 
two kinds of charges and a plea for the abolition of both, see Robert C. Teare, 
“The Exchange Charge of the Collecting Bank,” 107 BANKERs’ MacazINne, 21. 
For an excellent presentation of the arguments for and against par clearance, see 
Krickel K. Carrick, “ Par Clearance of Checks,” 2 Fep. Res. Soc. News, 167 
(published by the Fed. Res. Bank of Boston). For the applicable banking 
practice, see C. T. Murchison, “ Par Clearance of Checks,” 1 N. C. Law Rev. 133. 
See also Glenn G. Munn, “ Collections, Transits and Transfers,” 107 BANKERS’ 
MAGAZINE, 203. 
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of checks. The latter, small institutions whose chief revenue is the 
exchange charge which par clearance would abolish, at present hold 
the upper hand. 

In 1915 the Federal Reserve Board was convinced that the imposi- 
tion of exchange charges by the drawee bank was an obstacle to bank- 
ing efficiency. It invited a voluntary adoption of par clearance,* but 
without success. In July, 1916, the Board took the first coércive 
measure by requiring member banks to pay the face amount of checks 
presented through the mail by the Reserve Bank of the district.* Suc- 
cessive amendments ® to the Federal Reserve Act authorized Reserve 
Banks to collect for banks connected with the System checks on any 
bank in their district if payable on presentation; but the Hardwick 
Amendment ° expressly prohibited the Reserve Banks from paying the 
exchange charges which the state banks persisted in collecting.’ 

To take advantage of the authority to collect given by these 
amendments, the Reserve Banks determined to present the checks 
received for collection over the counters of the recalcitrant banks.*® 
They first published lists of the banks from whom collection at 
par was undertaken; the immediate consequence was the delug- 
ing of the Reserve Banks with checks drawn on the listed banks. 
At once the latter secured an injunction ® against the par list publica- 
tion on the ground that it created the erroneous impression that they 
had agreed to remit at par. In spite of the suspension of the par lists 
by the injunction, checks continued to pour in for collection against 
the state banks. The presentation of these checks over the counter 
threatened to drive the drawee banks to the wall; it at once deprived 
them of the income from exchange charges, and enforced the idleness of 
large amounts of money which had to be kept in the vaults to meet the 
demands for payment. The right of the Reserve Banks to make col- 
lections in this fashion was vindicated on June 11, 1923, by the Supreme 
Court in American Bank & Trust Co. v. Federal Reserve Bank of 
Atlanta.° 





3 See 1915 Report, Fep. Res. Boarp, 14-17; 1916 ibid., 9-11. 
# Circular No. 1 of 1916, superseded by Regulation J, 1916. 

5 See 38 Star. at L. 251, 263; 39 Strat. at L. 752, 1916 U. S. Comp. Srar., 
§ 9799; 40 Srat. aT L. 234, 235, 1918 U. S. Comp. Srar., § 97096. 

6 See note 18, infra. 

7 The Fed. Res. Act did not prevent the banks from making such charges. 
See 31 Op. Atr’y. GEN. 245, 251. 

8 Interesting light is thrown on the present situation by two old cases arising 
out of the activities of the Suffolk Bank of Boston in collecting bank notes 
at the counters of country banks. Suffolk Bank v. Lincoln Bank, 3 Mason, 1, 
Fed. Cas. No. 13,590 (Circ. Ct., D. Me., 1821); Suffolk Bank v. Worcester 
Bank, 5 Pick. (Mass.) 106 (1827). See James D. Magee, “Analogy to the 
Fight Against Par Check Collection,” 31 Jour. or Por. Econ. 433. 

® American Bank & Trust Co. v. Fed. Res. Bk. of Atlanta, 280 Fed. 940 
(N. D. Ga., 1922), aff'd in 284 Fed. 424 (5th Circ., 1922), aff'd in 43 Sup. Ct. 
Rep. 649 (1923). The defendants, however, were left free to publish the fact 
that they would make collections at par on all banks in any town, without 
mentioning the bank by name. For earlier stages in the litigation of this case, 
see 269 Fed. 4 (5th Circ., 1920); 256 U. S. 350 (1921). 

10 43 Sup. Ct. Rep. 649. For the facts of this case, see Recent Cases, infra, 
p. 149. For another phase of this case, see note 9, supra. 
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In the course of this litigation, however, the legislatures of eight 
states enacted, during 1920 and 1921, statutes designed to protect the 
state banks from the losses imposed by the counter collection prac- 
tice..1_ The North Carolina statute is typical: it gave state banks the 
option of paying their customers’ checks, unless specified by the maker 
to the contrary, in exchange drawn on the reserve deposits of these 
drawee banks, when the checks were presented by or through any Fed- 
eral Reserve Bank; and the drawee banks were expressly authorized 
to charge a fee for such remittances. The Reserve Banks attacked the 
constitutionality of the statute successfully in the state courts,)? but 
their success proved ephemeral. The statute was upheld by the Supreme 
Court of the United States in Farmers’ & Merchants’ Bank of Monroe 
v. Federal Reserve. Bank of Richmond.* This decision effectively 
blocked the counter collection attempt at coércion. The Federal Re- 
serve Board, however, opened a new line of attack by amending its 
Regulation J** to provide that no Federal Reserve Bank should 
receive on deposit or for collection any check drawn on any non- 
member bank which refused to remit at par in acceptable funds. The 
date on which this regulation was to become operative was, in July, 
1923, indefinitely postponed.’® Thus the matter stands. 

We may safely say that the fight for universal par clearance has 
just begun. The Board’s armory of coércive instruments is still im- 
pressive. While Congress possibly cannot furnish any further sub- 
stantial aid by amendment to the Federal Reserve Act,’* it is by no 





11 See 1920 Axa. Gen. & Loc. Acts, no. 35; 1921 Fxia. Laws, c. 8532; 1920 
Ga. Laws, 107; 1920 La. Acts, no. 23; 1920 Miss. Laws, c. 183; 1921 N. C. Pus. 
Laws, c. 20; 1921 S. D. Laws, Cc. 31; 1921 TENN. Pus. Acts, c. 37. 

12 Farmers’ & Merchants’ Bank of Monroe v. Fed. Res. Bk. of Richmond, 
183 N. C. 546, 112 S. E. 252 (1922). 

13 43 Sup. Ct. Rep. 651 (1923), Van Devanter and Sutherland, JJ., dissenting. 
For the facts of this case, see Recent Cases, infra, p. 149. The defendant con- 
tended (1) that § 2 of the North Carolina Act violated Art. I, § 10, cl. 1 of 
the federal Constitution prohibiting a state from making anything except gold 
and silver coin a tender in payment of debts; (2) that it violated the due process 
clause; (3) that it disregarded the equal protection clause; and (4) that it 
conflicted with the Federal Reserve Act, especially §§ 4, 13 and 16. On October 
8, 1923, the Supreme Court declined to review its decision of June 11, 1923. 
See Boston Herald, October 9, 1923. 

14 For the old regulation, see Regulation J, Series of 1920. For the new, 
see Regulation J, Series of 1923, § III, (c). See H. E. Sargent, “ The New 
Federal Reserve Regulations,” 16 Jour. AM. BANnKers’ Ass’N. 141; “ Par Check 
System Rules,” 107 BANKERS’ MAGAZINE, 337. 

15 See Fep. Res. Buty., August, 1923, p: 877. Governor Crissinger of the 
Board attributes this postponement to the enormous amount of administrative 
work required to put the new regulation into operation. See JourRNAL oF 
ComMERCE, July 27, 1923. It has, however, been stated that the postponement 
was due to the protests of the Southern banks who have led the fight against 
par clearance. See H. E. Sargent, supra, note 14. 

16 The question of the power of Congress to enact legislation of this sort 
was expressly left untouched by Mr. Justice Brandeis in his opinion in Farmers’ 
Bk. v. Res. Bk., 43 Sup. Ct. Rep. 651 (1923). The court contented itself with 
showing that, under the existing legislation, no duty to establish universal par 
clearance had been imposed on the Federal Reserve Banks, and hence the North 
Carolina statute was not invalid by reason of any interference with the duties 
of the Reserve Banks. 
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means clear that the Board has exhausted its powers under existing 
legislation. The portion of Regulation J above referred to is a 
potent weapon whose steel has not yet been tried. Another clause *’ 
of the same Regulation puts substantial charges on the collection by 
Federal Reserve Banks of checks drawn by, indorsed by, or emanating 
from any non-member bank refusing to remit at par in acceptable funds. 
Again, the provisions of the Hardwick Amendment '* would also justify 
the Board in requiring member banks to exact from the recalcitrant 
banks exchange charges for the payment of checks. Finally, the 
state statutes may be vulnerable in that they impair the negotiability 
of checks, in view of the requirement of §1 of the Negotiable Instru- 
ments Law that a negotiable instrument must call for the payment 
of a sum certain in money.!® Depositors whose checks were declared 
non-negotiable would exert considerable pressure to have the offending 
legislation removed. 

Ultimately, it is to be hoped, considerations of sound banking policy 
will outweigh petty advantages which individual banks may gain by 
operating “ toll gates on the highways of commerce.” 





Two ATTEMPTs TO REGULATE THE GRAIN TRADE: FINDINGS OF 
Fact By Concress. — In 1908, Louisiana sought to tax cotton brokers 
and future trading in cotton. This tax was held by the Supreme 
Court of the United States not to be a burden on interstate com- 
merce, the court taking the broad ground that trading in futures was 


17 § III, (d). But see Fep. Res. Buiy., October, 1923, p. 1089. 

18 See 40 Srar. aT L. 234, 235; 1918 U. S. Comp. Srar., § 9796: “ Nothing 
in this or any other section of this Act shall be construed as prohibiting a 
member or non-member bank from making reasonable charges, to be determined 
and regulated by the Federal Reserve Board, but in no case to exceed 10 cents 
per $100 or fraction thereof, based on the total of checks and drafts presented 
at any one time, for collection or payment of checks and drafts and remission 
therefor by exchange or otherwise; but no such charges shall be made against 
the Federal Reserve Banks.” 

19 § 2 of the N. 1. L. defines a sum certain: “The sum payable is a sum 
certain within the meaning of this Act, although it is to be paid... . (4) 
With exchange, whether at a fixed rate or at the current rate.” The cases 
have drawn a distinction between “payable in exchange” and “ payable with 
exchange.” Before the nN. &% L. courts in Illinois, Minnesota, and Missouri 
had held instruments payable in exchange non-negotiable. Hogue v. Edwards, 
9 Ill. App. 148, 263 (1881); First Nat. Bk. of Brooklyn v. Slette, 67 Minn. 425, 
69 N. W. 1148 (1897); Chandler v. Calvert, 87 Mo. App. 368 (1901). But a 
federal court had, before the n. 1. x, held an instrument payable “in ex- 
change” negotiable, because it construed the words to mean “ payable in money 
with exchange added.” Bradley v. Lill, 4 Biss. 473, Fed. Cas. No. 1783 (N. D. 
Ill., 1861). Likewise, since the n. 1. L., another federal court has held that such 
an instrument, payable in exchange, is negotiable. Security Trust Co. v. Des 
Moines Co., 198 Fed. 331 (S. D. Ia., 1909). The least that can be said is that 
there is a conflict of authority. It might be argued that the statute abrogates 
by implication this requirement of the n. 1. L. It is submitted that this is not the 
case. But even granting this, there would still be great difficulty where checks 
were made outside the state, where the n. 1. L. was in force. See Paton, 
Dicest oF Lecat Opinions, 1921 ed., no. 876. See also Thomas B. Paton, 
“ Opinions of the General Counsel,” 16 Jour. AM. Banxers’ Ass’n. 84; “ Checks 
payable in New York Exchange,” 9 ibid., 741. 
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not interstate commerce. Thereafter one Patten was indicted with 
several others under the Sherman Act for conspiracy to run a 
“corner” on cotton. This indictment was sustained.? In 1919 the 
power of Congress to punish the forging of bills of lading used in 
interstate commerce was sustained, the Court saying that Congress 
could regulate practices which threatened to obstruct or unduly 
burden such commerce.* But this doctrine had already been limited 
by the prior action of the Court in invalidating the first Child Labor 
Law as an attempt to regulate purely intrastate production.‘ 

In this doubtful state of the law, Congress, desiring to regulate 
the Chicago Board of Trade and other grain markets, chose to rest 
its attempt on the taxing power, and accordingly passed the Future 
Trading Act. This Act placed a heavy tax on all future trading 
which did not comply with the regulations provided for in the 
Act, and provided for a commission for its enforcement. It was passed 
shortly after the Child Labor Tax Law.® Thereafter the court in 
rapid succession held that oil travelling in pipe lines which crossed 
state boundaries was within the practical scope of interstate com- 
merce, and could not be taxed by a state, although a part of the 
oil might be withdrawn within the state;* that a foreign corporation 
which did business in a state only through a contract completed 
in the state, the subject of which was intended for transportation to 
another state, could not be regulated by a statute; * that Congress 
had power to regulate intrastate rates in so far as was necessary 
properly to regulate interstate rates;® that a North Dakota statute 
regulating sales of grain by native farmers to the owner of a North 
Dakota elevator was a burden on interstate commerce, and invalid;*® 
and that Congress had power to regulate the Chicago stockyards and 
transactions connected with the packing business which might be 
purely intrastate."* 

The Future Trading Act was considered immediately after the 
Child Labor Tax Law and fell with it..2 To distinguish it from 
that law it was urged that future trading was a burden on interstate 
commerce, and hence within the power of Congress to regulate, as in 





1 Ware & Leland v. Mobile County, 209 U. S. 405 (1908). Future trading 
is the buying or selling of stocks or commodities of any kind for future receipt 
or delivery, on the chance of a favorable change in price before the time specified. 

2 United States v. Patten, 226 U. S. 525 (1913). The Court went on the 
ground that a corner was a monopoly, and as such affected interstate commerce, 
although single transactions might not. 

3 United States v. Ferger, 250 U. S. 199 (19109). 

4 Hammer v. Dagenhart, 247 U. S. 251 (1918). 

5 Act of Aug. 24, 1921, c. 86, 42 Stat. aT L. 187. 

6 Act of Feb. 24, 1919, 40 Stat. aT L. 1057, 1138. 

7? Eureka Pipe Line Co. v. Hallanan, 257 U. S. 265 (10921). 

8 Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282 (1921). 

® R. R. Commr. of Wisconsin v. C. B. & Q. R. R., 257 U. S. 563 (1922). 

10 Lemke v. Farmers’ Grain Co., 258 U. S. 50 (1922). 

11 Stafford v. Wallace, 258 U. S. 495 (1922). 

12 Bailey v. Drexel Furniture Co., 259 U. S. 20 (1922); Hill v. Wallace, 259 
U. S. 44 (1922). Per Taft, C. J., at 67: “Our decision just announced in 
Bailey v. Drexel Furniture Co., involving the constitutional validity of the Child 
Labor Tax Law, completely covers this case.” 
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the case of the Packers’ Act. This argument was rejected, and the 
Packers’ Act was distinguished on two grounds: (1) Congress did not 
have the exercise of its power to regulate commerce in mind, and 
had not found as a fact that future trading burdened interstate com- 
merce; (2) this Act lacked “ appropriate limitations.” 1° 

Congress quickly grasped the inferential suggestion that a similar 
statute might be upheld if based on the commerce clause, and passed 
the Grain Futures Act.** This Act purported to regulate interstate 
commerce. It found that trading in futures interfered with inter- 
state commerce and needed regulation. It defined interstate com- 
merce, and purported to regulate only contracts for future delivery 
which affected such commerce, Otherwise it was _ substantially 
identical with the Future Trading Act. This Act was sustained in 
Board of Trade of Chicago v. Olsen.° Chief Justice Taft rested 
the decision squarely on his opinion in regard to the Packers’ Act. 
Like that Act the Grain Futures Act was based on the commerce 
clause; the Future Trading Act was not. Again this Act contained 
“appropriate limitations;” the Future Trad?ug Act did not. 

“ Appropriate limitations ” seems to indicate that this Act is more 
limited in its scope than the Act invalidated. But, apart from 
empty verbal limitation, this does not appear to be the case. True, 
the Act purports to regulate only such future trading as affects inter- 
state commerce, but at the same time it contains a formal finding 
that future trading as a whole does affect interstate commerce,’* and 
it defines that commerce in terms broad enough to insure the inclusion 
of all trading of this nature.** Congress has for all practical pur- 





18 See the language of Taft, C. J., in Hill v. Wallace, supra, at 68. 

14 Act of Sept. 21, 1922, c. 369, § 1, 42 Stat. aT L. 998. 

15 262 U. S. 1 (1923). For the facts of this case, see Recent Cases, infra, 
p. 157. 
16 See 42 Star. aT L. 998. § 3 reads: “Transactions in grain involving the 
sale thereof for future delivery as commonly conducted on boards of trade and 
known as ‘futures’ are affected with a national public interest; that such 
transactions are carried on in large volume by the public generally and by 
persons engaged in the business of buying and selling grain and the products 
and by-products thereof in interstate commerce; that the prices involved in 
such transactions are generally quoted and disseminated throughout the United 
States and in foreign countries as a basis for determining the prices to the 
producer and the consumer of grain and the products and by-products thereof 
and to facilitate the movements thereof in interstate commerce; that such 
transactions are utilized by shippers, dealers, millers, and others engaged in 
handling grain and the products and by-products thereof in interstate com- 
merce aS a means of hedging themselves against possible loss through fluctua- 
tions in price; that the transactions and prices of grain on such boards of 
trade are susceptible to speculation, manipulation, and control, and sudden 
or unreasonable fluctuations in the prices thereof frequently occur as a result 
of such speculation, manipulation, or control, which are detrimental to the 
producer or the consumer and the persons handling grain and products and 
by-products thereof in interstate commerce, and that such fluctuations in prices 
are an obstruction to and a burden upon interstate commerce in grain and the 
products and by-products thereof and render regulation imperative for the 
protection of such commerce and the national public interest therein.” 

17 See 42 Stat. aT L. 998. § 2 (b) reads: “ For the purposes of this Act... 
a transaction in respect to any article shall be considered to be in interstate 
commerce if such article is part of that current of commerce usual in the grain 
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poses expressly included such parties as the Chicago Board of Trade 
and their transactions as a part of the “current of commercé.” ** In 
brief, the Grain Futures Act regulates every transaction sought to 
be regulated by the Future Trading Act.’® 

The key to the consideration largely influencing these two decisions 
may be found in two pronouncements of Chief Justice Taft. In 
the Coronado case,?° the learned judge said, “It is clear that if 
Congress deems certain recurring practices, though not really part of 
interstate commerce, likely to obstruct, restrain or burden it, it has 
the power to subject them to national supervision and restraint.” 
In the Future Trading Act case** the same judge said, “It follows 
that sales for future delivery on the Board of Trade are not in and 
of themselves interstate commerce. They cannot come within the 
regulatory power of Congress, unless they are regarded by Congress 
from the evidence before it as directly interfering with interstate 
commerce so as to be an obstruction or a burden thereon.” Although 
each act is attempting to regulate the same subject matter, the vital 
difference between them would appear to be that in one there is no 
indication on the face of the Act that Congress is regulating inter- 
state commerce, and no formal finding that the object of regulation 
burdens interstate commerce; in the other, both of these elements 
are present. 

It will be instantly objected that it has been the habit of the Court 
to search the Constitution for any grant of power, under which to 
uphold an act of Congress,?? and that therefore the Court should 
take judicial notice of the nature of the business sought to be regu- 
lated, and of its relation to interstate commerce. It will be said that 





trade whereby grain and grain products and by-products thereof are sent from 
one State with the expectation that they will end their transit, after purchase, 
in another, including, in addition to cases within the above general description, 
all cases where purchase or sale is either for shipment to another State, or 
for manufacture within the State and the shipment outside the State of the 
products resulting from such manufacture. Articles normally in such current 
of commerce shall not be considered out of such commerce through resort being 
had to any means or device intended to remove transactions in respect thereto 
from the provision of this Act. For the purposes of this paragraph the word 
‘State’ includes Territory, the District of Columbia, possession of the United 
States, and foreign nation.” 

18 A full description of this business will be found in a report in five 
volumes of the Federal Trade Commission, of Sept. 15, 1920, entitled “The 
Grain Trade.” Vol. V is given over to “ Future Trading Operations in Grain.” 
Further valuable information may be found in Chicago Board of Trade v. United 
States, 246 U. S. 231, 235 (1917) ; Board of Trade v. Christie, 198 U. S. 236, 245 
(1905) ; New York & Chicago Board of Trade v. Chicago Board of Trade, 127 
Ill. 153, 19 N. E. 855 (1889). 

19 This fact was recognized by counsel for both parties. The plaintiff urged 
that for this reason the decision in Hill v. Wallace was conclusive. See 262 U. S. 
1, 16. See the language of Taft, C. J., 262 U.S. 1, 40. 

20 United Mine Workers of America v. Coronado Coal Co., 259 U. S. 344, 
498 (10922). 

21 Hill v. Wallace, 259 U. S. 44, 69 (1922). 

22 Cf. The Insular Tariff Cases, 182 U. S. 1-397 (1902). See J. B. Thayer, 
“ The Insular Tariff Cases in the Supreme Court,” 15 Harv. L. Rev. 164; C. 
W. Littlefield, “The Insular Cases,” 15 Harv. L. Rev. 169, 281; E. McLain, 
“The Hawaiian Case,” 17 Harv. L. Rev. 386. 
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to invalidate legislation for the reasons suggested heretofore is to 
elevate legislative technique to the dignity of a constitutional prin- 
ciple. Consequently, it would not seem idle to suggest countervailing 
considerations which may have influenced the mind of the Court. 

It is obvious that the Court would have to determine whether the 
subject of attempted regulation falls within the practical scope of 
interstate commerce, or, failing this, whether, in its interrelations and 
interweavings with the industrial organization of the nation as a 
whole, its economic effect on such commerce is relatively direct. In 
such an inquiry the prior decisions of the Court are of little assist- 
ance; the question is essentially one of fact. Taking judicial notice 
of the nature and economic effect of the Chicago Board of Trade 
means conducting an independent investigation with such assistance 
as may be rendered by enormous briefs of counsel. This takes time. 
Furthermore, as Chief Justice Taney long ago pointed out, this Court 
is not well adapted to so extensive an investigation and so delicate 
and difficult a determination of fact.2* On the other hand, once 
Congress has done the long work of investigation and made a finding, 
it is relatively easy, in the rdle of critic, to determine the reasonable- 
ness of its conclusions on the evidence before it. Devolving this duty 
upon Congress relieves an overburdened court and conduces to greater 
accuracy in its conclusions. Whether reasons so mundane suffice to 
stifle constitutional scruples is another question. 





THE War ON PRIVILEGES: INCRIMINATING Books oF A BANK- 
RupT.— The chief methods by which the Bankruptcy Act requires 
the bankrupt to assist in the administration of his estate are sub- 
mission to examinations under oath,’ the filing of sworn schedules,” 
and the surrender to the trustee of all property, including all docu- 
ments relating to the business.* The right to insist on each of these 
aids, unimpaired, is essential to the trustee in the proper adminis- 
tration of the estate, especially in instances where the bankrupt may 
have acted fraudulently. In these very instances, however, the Fifth 
Amendment cuts across the Act with the privilege against self- 
incrimination. 

It is now settled by Supreme Court decision* that, despite the 
immunity clause in § 7, a, (9),° the Amendment privileges the bank- 





28 Wheeling Bridge Co. v. State of Pennsylvania, 13 How. (U. S.) 518, 592 
(1851). 

1 §§ 7, a, (9); 21, a; 38, a, (2). The bankruptcy law now in force is the Act 
of July 1, 1898, 30 Stat. at L. 544, as amended by Act of Feb. 5, 1903, 32 Srar. 
at L. 797, Act of June 15, 1906, 34 Star. aT L. 267, and Act of June 25, 1910, 
36 Star. aT L. 838. 

2 § 7, a, (8). 

8 § 70, a, (1). 

4 Arndstein v. McCarthy, 254 U. S. 71, 379 (1920). 

5 “ But no testimony given by him [the bankrupt under examination] shall 
be offered against him in any criminal proceeding.” This clause, intended to bar 
the raising of the privilege, seems to have been carelessly drafted. A similar 
statute, no less broad in granting immunity (15 Stat. at L. 37; 1918 U. S. Comp. 
Srat., § 1467) had previously been held not effective to avoid the privilege 
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rupt from giving in examination any answers which may tend to 
incriminate him, no matter how vital the information may be in the 
settlement of the estate. It is the duty of the referee so to warn 
the bankrupt.® The rule is the same in the matter of schedules: a 
bankrupt may omit entirely from his schedules any incriminating 
items.’ 

To be sure, the usual rules as to incriminating evidence apply to 
discourage abuse of the privilege. As to incriminating matter con- 
cerning which he has volunteered information in petition, schedules, 
or previous testimony, the bankrupt must submit to cross-exami- 
nation;® where the possibility of incrimination is not manifest in the 
character of the testimony or item asked for, the court may require to 
be satisfied, in a collateral inquiry, that a danger may exist; the bank- 
rupt must raise the objection himself and not by counsel;*® and if 
his statement as to the danger of crimination is false, he is indictable 
for perjury.1' Nevertheless, in the large number of important bank- 
ruptcies involving some commercial crime, the privilege is operating 
to prevent the full disclosure of pertinent facts toward which the Act 
aimed, and to block the trustee in his discovery and distribution of 
the assets.’? 

Early cases allowed the same unfortunate application of the privi- 
lege to the bankrupt’s surrender of his books and papers of account.'* 
But, in a recent case,’* the Supreme Court has held that the trustee 





in Counselman v. Hitchcock, 142 U. S. 547, 564 (1892); and a possible model 
(27 Strat. aT L. 433; 1918 U. S. Comp. Srar., § 8577) was ruled effective in Brown 
v, Walker, 161 U. S. 591 (18096). See 13 Harv. L. Rev. 206. 

6 See In re Nachman, 114 Fed. 995, 997 (D. S. C., 1902). 

7 In re Podolin, 205 Fed. 563 (E. D. Pa., 1913) ; Im re Naletsky, 280 Fed. 437 
(D. Conn., 1921). 

8 McCarthy v. Arndstein, 43 Sup. Ct. Rep. 562 (1923). With the ruling in 
this case that the filing of schedules does not in itself waive the privilege in 
cross-examination concerning the schedules, compare Jn re Tobias, 215 Fed. 815 
(S; Du N.. ¥.,, 3684). 

® Podolin v. Lesher Warner Co., 210 Fed. 97 (3d Circ., 1914); In re Levin, 
131 Fed. 388 (S. D. N. Y., 1904). 

10 See In re Nachman, supra, at 908. 

11 See In re Nachman, supra, at 998. 

12 See Brawley, J., in In re Nachman, supra, at 996. An instance is offered by 
the Arndstein case, where the bankrupt successfully pleaded privilege to four 
hundred and twenty-six questions concerning his property. See McCarthy wv. 
Arndstein, 43 Sup. Ct. Rep. 562 (1923). 

13 Jn re Kanter, 117 Fed. 356 (S. D. N. Y., 1902); In re Hess, 134 Fed. 109 
(E. D. Pa., 1905). 

14 Jn re Fuller, 43 Sup. Ct. Rep. 496 (1923). For the facts of this case, see 
Recent Cases, infra. p. 149. Though the first case on the exact point, this 
decision was anticipated by the reasoning in Matter of Harris, 221 U. S. 274 
(1911), and Johnson v. United States, 228 U. S. 457 (1913). Books of account 
are practically necessary evidence in prosecutions for the commercial crimes 
often involved in bankruptcies and receiverships. Heretofore, it has been im- 
possible to get them out of the bankrupt’s hands. Now, however, once the 
documents have come to the trustee or receiver, the bankrupt cannot object to the 
delivery of them to the prosecution either voluntarily or under subpoena. Dier 
v. Banton, 43 Sup. Ct. Rep. 533 (1923) (receivership). Such documents are 
proper evidence in criminal prosecutions. Johnson v. United States, 228 U. S. 
457 (1913) The history of the prosecution incidental to the Fuller case is 
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may demand unconditional surrender of such documents, no matter 
how incriminating, on the ground that, since the trustee has title 
to the documents by § 70, a, (1) of the Act, his process for possession 
cannot be defeated by the independent fact that they bear evidence 
of crime.1** The Court seems to be taking the distinction, concurred 
in by Wigmore,’® that the privilege protects a person only from dis- 
closure sought by legal process against him as a witness, and not 
from disclosure incidental to the effect of other process. Analogous 
reasoning upholds the constitutionality of § 70 itself: the disclosure 
of evidence is incidental to the main purpose of the transfer of title. 

In the light of the history and purpose of the privilege, the dis- 
tinction seems well taken. Whether our Constitutional provision was 
prompted by the English struggle of Stuart times against the oath 
ex officio mero of the ecclesiastical and Star Chamber courts, or 
by contemporary French agitation against inquisitorial criminal pro- 
cedure,’® it is clear that the abuse against which protest and reform 
were directed was the employment of legal process to extract incri- 
minating admissions from a person giving evidence under oath.!7_ That 
the privilege was not intended. to go further and protect him from 
disclosure by chattels independent of process moving against him 
as a witness, is apparent by the validity of the legal search for evi- 
dence, and by the rule allowing an inference from the defendant’s 
non-production of documents other than those which he is called 
upon to produce as a witness,’® while barring an inference drawn 
from his failure to testify.1® Obviously, every effort should be made 
to avoid a construction of the Amendment that would defeat any 
legal process which incidentally discovers the guilt of one person to 
another.”° 

The rule of the principal case, however, will not apply to avoid 
the privilege in reference to examination testimony and the production 
of schedules, since very plainly the bankrupt produces these under 
process treating him as a witness. The only remedy here seems to 
be the unsatisfactory one of broadening the immunity clause in the 
Act, sacrificing the punishment of crime in the interests of the civil 
administration of bankrupt estates.2* In England, where the privi- 





significant. Before the decision, the bankrupts had succeeded in getting three 
mistrials in the New York state courts on a charge of bucketing. After the 
decision, they pleaded guilty. See New York Times, 1922, June 28, July 1s, 
November 23, December 19; ibid., 1923, May 10, June 14. Query, however, 
whether a court would compel surrender to the trustee under this ruling were 
it proved that the trustee was in collusion with the prosecution. 

i4a The same rule applies to a receiver; though he has no title, he has the 
right of possession to the exclusion of the bankrupt. Dier v. Banton, supra. 

15 See 4 WicMorE, EvIpENCE, 2 ed., §§ 2263, 2264. 

16 See 4 WiGMoRE, EvIDENCE, 2 ed., § 2250 (4). 

17 See 4 WicMorE, EvipENCE, 2 ed., § 2263. 

18 Grunberg v. United States, 145 Fed. 81, 87 (1st Circ., 1906). 

19 Wilson v. United States, 149 U. S. 60, 65 (1893). 

20 The court in Johnson v. United States, 228 U. S. 457 (1913) puts the 
absurd case of a judgment debtor’s pleading the privilege to process of execu- 
tion against his book because he has written a confession of crime on the fly-leaf. 

21 See Brown v. Walker, 161 U. S. 591 (1806). 
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lege is only a rule of evidence, the courts long ago avoided difficulty 
by recognizing, in bankruptcy proceedings, an exception based on 
public policy.” 1 





ACTIONABLE INTERFERENCE WITH COMMERCIAL RELATIONS: THE 
CatcH—Worp MeEtHop. — When A intentionally injures the business 
or commercial relations of B, will the courts give B a remedy?! It 
is interesting to note how the courts, taken seriously at their word, 
appear to lay down the law. In England the damage is actionable only 
if accomplished (1) by a combination of two or more persons (2) 
who use “ threats ”* and (3) who seek no “ direct trade advantage ” * 
for themselves, and are not otherwise justified. An intent “to hurt 
the plaintiff in his trade ” * is not a requisite of the action, and such 
an intent will not make actionable an otherwise “ lawful ” interference. ° 

In the United States (1), if A, an individual, actuated by “ malice,” 
interferes with B’s business, either directly or by acting through a third 
party, by means not actionable in themselves, B has an action. A 
fortiori B has an action against a combination under the same circum- 
stances. (2) Without malice, if an individual interferes with another’s 
business by means not actionable in themselves, it is uncertain whether 
an action will lie. A combination so to interfere is actionable,’ if it 


22 Ex parte Cossens, 1 Buck. 531, 540 (1820); Im re Heath, 2 D. & Ch. 214 
(1833); In re X. Y., Ex parte Haes, [1902] 1 K. B. 98. See 46 & 47 Vicr., c. 
52, $$ 17, 27; 53 & 54 Vict., c. 71, §27; 4 & § GeorcE V, c. 50, § 166. 

1 This Note does not discuss interferences by means tortious or criminal 
in themselves. These are undoubtedly actionable. Godin v. Niebuhr, 236 Mass. 
350, 128 N. E. 406 (1920); Michaels v. Hillman, 112 Misc. 395, 183 N. Y. Supp. 
195 (1920). The Nore does not deal with inducing breach of contract, for 
which see F. B. Sayre, “Inducing Breach of Contract,” 36 Harv. L. Rev. 663. 
Nor does it discuss actions peculiarly under the federal statutes forbidding 
restraints of interstate trade. 

2 See Allen v. Flood, [1898] A. C. 1, 149. In Quinn v. Leathem, [1901] 
A. C. 495, 506, 507, the absence of “threats” is said to have been a deciding 
factor in denying an action to the plaintiff in Allen v. Flood, and the presence 
of “ threats” in Quinn v. Leathem was given as a ground for recovery. “ Threats ” 
are defined as “intimations that consequences will follow disagreeable to the 
addressee, which the threatener has power to control.” See Ware’s Case, [1921] 
3 K. B. 40, 82. 

3 A “direct trade advantage” seems to mean the expectation of financial 
profit in the near future. Ultimate financial advantage to be obtained by con- 
trol of the field is not enough. Sorrell v. Smith, [1923] 2 Ch. 32, 51. For 
the facts of this case, see Recent Cases, infra, p. 163. This is obviously nothing 
but a statement by the court that it does not consider the motive of securing 
control of the field one which is socially desirable,— merely an aspect of the 
policy of the law against restraints. 

4 See Quinn v. Leathem, [1901] A. C. 405, 510, 524. Cf. s. c. at p. 514. 
Apparently this is what the English courts mean in these cases by “ malice.” 

5 Mogul S. S. Co. v. McGregor, 23 Q. B. D. 598, 614 (1889). See Allen v. 
Flood, [1898] A. C. 1, 92. Cf. Quinn v. Leathem, [1901] A. C. 495, 512; 
Waré’s Case, [1921] 3 K. B. 40, 61; Sorrell v. Smith, [1923] 2 Ch. 32, 40. 

‘6 Amer. Bank & Trust Co. v. Federal Reserve Bank, 256 U. S. 350 (1921); 
Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909). For another aspect of 
the former case, see RECENT CASES, infra, p. 149. 

7 The action may be brought by the person proceeded against directly, or 
by the ultimate object of the interference. Auburn Draying Co. v. Wardell, 
227 N. Y. 1, 124 N. E. 97 (1919); Burnham v. Dowd, 217 Mass. 351, 104 N. E. 
841 (1914). 
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brings pressure to bear on a third party to compel him to interfere with 
the person who is the real objective of the combination and if the 
pressure is applied by “ unlawful” means.* Such secondary pressure 
will be actionable when the same pressure brought to bear directly 
would not support an action.® In any of these situations a sufficient 
justification will render the interference non-actionable; the defendant 
is justified if he acted for commercial self-interest, but not if he acted 
“ for the purpose only of destroying the business ” of the plaintiff.*° 

Such is the law of the reports. It consists of an agglomeration 
of catch-words; it results from the search, foredoomed to failure, for 
a rule of thumb which will justly dispose of any set of facts with 
the precision of a cream-separator. The law of torts is not the field for 
such a method. Every case of commercial interference presents a 
question essentially of policy, to be decided not by catch-words, but 
by the social desirability of allowing the harm to the individual to go 
unredressed in view of the countervailing advantages to the public 
generally. With increasing frequency it appears that these considera- 
tions are what determine the decision in the consulting room, regardless 
of what appears on the printed page. 

An intentional injury, here as elsewhere, should be actionable unless 
justified; and the question of justification must ultimately be decided 
on the basis of social policy. There are strong policies against re- 
straints of trade, against mere spiteful interferences with business, 
against secondary methods of coércion which widen the scope of the 
injury, and against the use of means which, though neither tortious 
nor criminal, tend to create disturbance. On the other hand, com- 
mercial expediency favors vigorous competition, and the litigant who 
shows that his action was bona fide in pursuance of a trade advantage 
makes a strong appeal to the sympathy of the law. A set of facts 
can hardly be imagined which do not require consideration of all the 
various policies just mentioned. Such problems cannot by their nature 
be solved by word mechanics, — and it is submitted that in the last 
analysis they are not. They require and receive the most delicate 
weighing of considerations of social expediency." 





8 The “unlawful” means of applying pressure most frequently mentioned 
are “threats” and “coércion.” Coércion is conduct operating on the fears 
rather than on the judgment or sympathy. See Local Union v. Strathakis, 135 
Ark. 86, 95, 205 S. W. 450, 453 (1918). Cf. Auburn Draying Co. v. Wardell, 227 
N. Y. 1, 10, 124 N. E. 97, 100 (1919). ‘“ Threats,” to render an interference 
actionable, need not contemplate violence, or be explicit. They need only have 
the effect of overcoming the will by a fear of loss of property. Baldwin v. 
Escabana Liquor Dealers’ Association, 165 Mich. 98, 130 N. W. 214 (1911). 
Some courts, however, say a threat in the legal sense must announce an intention 
to do some “ unlawful act.” See Empire Theatre Co. v. Cloke, 53 Mont. 183, 
192, 163 Pac. 107, 110 (1917). 

® See Auburn Draying Co. v. Wardell, 227 N. Y. 1, 11, 124 N. E. 97, 100 
(1919). 7 

10 See Doremus v. Hennessy, 62 II]. App. 391, 405 (1895); Gill Engraving Co. 
v. Doerr, 214 Fed. 111, 116 (S. D. N. Y., 1914). 

11 See Oliver Wendell Holmes, “ Privilege, Malice, and Intent,” 8 Harv. L. 
Rev. 1, 8: “ The ground of decision really comes down to a proposition of policy 
of rather a delicate nature concerning the merit of the particular benefit to them- 
selves intended by the defendants, and suggests a doubt whether judges with 
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The catch-word method cannot survive critical analysis. In the 
first place, it is useless: the problem of defining the catch-word — e.g., 
“ unlawful,” “direct advantage” — is the identical problem of policy 
met at the start of the case. Again, the method is vicious in that it 
lays down fixed rules in a branch of the law where the primary requisite 
is flexibility. Finally, it diverts attention from the true nature of 
the question. Recent American cases ** indicate that courts are ceasing 
to cloak their economic and social reasoning in “ the whole vocabulary 
of vague vituperation,” ** and are deciding each question of policy as 
such with an express recognition of its nature. 





SPECIFIC PERFORMANCE OF COOPERATIVE MARKETING AGREEMENTS: 
MuTuALITy. — Cooperative Marketing Acts’ usually provide for the 
incorporation of non-profit associations of agricultural producers, with 
power to conduct the necessary activities of codperative marketing 
and to make contracts with their members. They provide further 
for specific performance of such contracts or for injunctions against 
threatened breaches at the suit of the association. The marketing 
agreements themselves? are a part of the agreement of association: 
the grower is required to sell and deliver all produce which he shall 
grow or acquire during the period of the contract; the association is 
bound to accept all such produce, to market it at such time and in 
such manner as, in its discretion, shall bring the best price therefor, 
and prorate the net proceeds to the grower on the basis of his deliveries. 
The specific enforceability of this contract, upon which the life of the 
association depends, was denied in March, 1923, by the Texas Court 
of Civil Appeals, on the ground, inter alia, of want of mutuality of 
remedy. Very recently the decision has been reversed.* But the 





different economic sympathies might not decide a case differently when brought 
face to face with the issue.” 

12 E.g., Amer. Bank & Trust Co. v. Fed. Res. Bank, 256 U. S. 350, 358 (1921). 

18 See Ware’s Case, [1921] 3 K. B. 40, 79. 

1 Most of these Acts are of like pattern, although not submitted by the 
Commissioners for Uniform Laws. For an extended list of statutes, not all of 
which are uniform, see Henderson, “ Codperative Marketing Associations,” 23 
Cor. L. Rev. 91, 96, n. 10. See also 1921 Ata. Laws, No. 31 (Sp. Sess.) ; 1921 
Ga. Laws, 139, 1922 Ga. Laws, 1132; 1922 Ky. Acts, c. 1; 1921 S. C. Cope Cw. 
Laws, c. 35, §§ 6954-6981. See the “ Capper—Volstead Act,” 42 Star. at L. 388, 
1922 Fep. Stat. ANN. Supp. 2, As to the economic background of this legis- 
lation, see Henderson, supra, 23 Cov. L. Rev. 91. And see 22 Cor. L. REv. 470. 
See, generally, Hulbert, “ Legal Phases of Codperative Associations,” Bull. 1106, 
U. S. Dept. Agr., designed to instruct the layman; Sapiro, “ Codperative Market- 
ing,” 8 Iowa L. Butt. 193. As to California law, see Arndt, “ The Law of Cal- 
ifornia Codperative Marketing Agreements,” 8 Car. L. Rev. 281; as to New 
York, see Miller, “ Farmers’ Codperative Associations as Legal Combinations,” 
7 Corn. L. Q. 293. 

2 A typical contract is reprinted in full in Oregon Growers’ Codp. Ass’n v. 
Lentz, 212 Pac. 811 (Ore., 1923). 

3 Texas Farm Bureau Cotton Ass’n v. Stovall, 253 S. W. r1or (Tex., 1923), 
reversing 248 S. W. 1109 (Tex. Civ. App., 1923). For the facts of this case, see 
Recent Cass, infra, p. 162. The reversal is in accordance with the current of 
recent decisions. Kansas Wheat Growers’ Ass’n v. Schulte, 216 Pac. 311 (Kan., 
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possibility of its affirmance contained a threat against the prosperity 
of the producing districts of the South and West which makes particu- 
larly timely a discussion of the principles upon which specific per- 
formance was originally refused. 

The doctrine of mutuality, as first expressed by Lord Justice Fry, 
required that a contract, to be specifically enforced, “ must be mutual, 
— that is to say, such that it might, at the time it was entered into, 
have been enforced by either of the parties against the other of them.” ¢ 
The rule as thus stated has been demolished with exceptions.° The 
prevalent modern restatement, requiring mutuality of remedy in equity 
at the time of the filing of the bill,® is open to the same criticism. 
Consider: (1) A plaintiff, in a proper case, may have specific per- 
formance although it would be refused the defendant because of a 
personal bar, such as fraud,’ or abuse of his fiduciary relation toward 
the plaintiff. (2) Equity will enforce a contract of unilateral obliga- 
tion, whether it was in its inception unilateral,® or whether it became 
so by completed performance on the part of the plaintiff.1° (3) If 
the plaintiff's performance depends on an act of a third person which 
cannot be compelled, relief is granted if the act is done before the time 
of the decree.* A contract of a married woman jointly with her 
husband, at common law, is of this nature,’* and an independent con- 
tract of a married woman is indistinguishable upon principle.’ (4) 





1923); Tobacco Growers’ Codp. Ass’n v. Jones, 117 S. E. 174 (N. C., 1923); 
Oregon Growers’ Codp. Ass’n v. Lentz, 212 Pac. 811 (Ore., 1923) ; Hollingsworth 
v. Texas Hay Ass’n, 246 S. W. 1068 (Tex. Civ. App., 1923); Pierce Co. 
Dairymen’s Ass’n v. Templin, 215 Pac. 352 (Wash., 1923); Washington Codp. 
Egg & Poultry Ass’n v. Taylor, 210 Pac. 806 (Wash., 1922); Washington Cran- 
berry Growers’ Ass’n v. Moore, 117 Wash. 430, 201 Pac. 773, 204 Pac. 811 (1921). 
Contra, Poultry Producers of So. Cal. v. Barlow, 64 Cal. Dec. 71 (1922). The 
lower court in the principal case disregarded the statutory provision for specific 
enforcement on grounds which were properly held insufficient on appeal. 

4 Fry, Speciric PerrorMANcE, 6 Am. ed., § 460. 

5 See Ames, Lectures oN Lecat History, 370; 5 Pomeroy, Equity Juris- 
PRUDENCE, 4 ed., § 760, n. 38; 3 Wrtiston, Contracts, § 1433 et seg. See 23 
Harv. L. Rev. 294. 

6 5 Pomeroy, Eg. Jur., 4 ed., § 760. 

7 Smith v. Land Corp., 28 Ch. D. 7 (1884). See 5 Pomeroy, Eg. Jur., 4 ed., 

6. 

‘ " Cadman v. Horner, 18 Ves. 10 (1810). Williston declares such contracts 
to be without mutuality either of obligation or of remedy. 3 WILLIsTon, Con- 
TRACTS, § 1435. Pomeroy meets this by saying that “there is no. lack of mutuality 
in the eyes of equity ” in such cases. 5 Pomeroy, Eg. Jur., 4 ed., § 776. Trans- 
lated, this has equity disregard the lack of mutuality, and admits the exception. 

9 Spires v. Urbahn, 124 Cal. 110, 56 Pac. 794 (1899). Pomeroy declares 
that unilateral contracts have nothing to do with any doctrine of mutuality. 
5 Pomeroy, Eg. Jur., 4 ed., § 773. They are therefore excepted from the opera- 
tion of the rule, which affects to apply to all bills for specific performance. 

10 This is true although the plaintiff could not have been compelled to per- 
form. Howe v. Watson, 179 Mass. 30, 60 N. E. 415 (1901). 

11 See 3 Writiston, ConTRACTS, § 1422. ; 

12 Fennelly v. Anderson, 1 Ir. Ch. 706 (1851). Pomeroy states that filing 
the bill makes the remedy mutual. 5 Pomeroy, Ea. Jur., 4 ed., § 770. It is not 
perceived how the married woman could be compelled to convey if she should 
withdraw her consent before a decree. A conditional decree would effectively 
secure the rights of the defendant. 

13 See Ames, Lect. Lec. Hist., 377. 
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A proper contract assigned by a purchaser to the plaintiff is specifically 
enforceable against the vendor,’* although that relief would be refused 
the latter 1° in the absence of an express assumption of the obligation 
by the assignee. (5) In cases like Lumley v. Wagner,'® enforcement 
is accomplished by an injunction against the breach of an implied or 
express negative covenant, although the affirmative is capable of en- 
forcement on neither side. (6) The trustee of a bankrupt purchaser 
may have specific performance against the vendor,’’ although that 
relief is not available against him.’* (7) A contract with a government 
furnishes a clear instance of want of mutuality of remedy. The 
government can maintain its bill for specific performance,’® but is not 
liable 2° unless it has waived its immunity. ** 

A rule to which the above seven items are exceptions is not ground 
upon which to place the enforcing machinery of a commercial system. 
The substantial principle upon which any doctrine of mutuality must 
be justified is that the defendant must not be compelled to perform 
his part of the agreement unless he can be assured of counter-per- 
formance by the plaintiff or an adequate remedy at law.** Justice 
to the defendant does not call for a requirement that he should be 
able to succeed in a suit for specific performance, where his interests 
can be adequately protected by a conditional decree, or have already 
been protected by the performance of the ‘plaintiff. The requirement 
of mutuality of performance, it is submitted, provides a just rule which 
need be qualified by no exceptions and which is capable of furnishing 





14 Crosbie v. Tooke, 1 M. & K. 431 (1833). See 5 Pomeroy, Eg. Jur., 4 ed., 
§ 850. The doctrine of mutuality of remedy as applied to this situation has 
had a varied history in New York. See 36 Harv. L. Rev. 229. 

15 Comstock v. Hitt, 37 Ill. 542 (1865). See 5 Pomeroy, Eo. Jur., 4 ed., § 851. 
Cf. H. & H. Corp. v. Broad Holding Corp., 198 N. Y. Supp. 763 (App. Div., 1923). 
For the facts of this case, and comment, see RECENT CasEs, infra, p. 162. 

16 y De G., M. & G. 604 (1852). 

17 Brooks v. Hewitt, 3 Ves. 253 (1706). See 5 Pomeroy, Eq. Jur., 4 ed., 
§ 856. 

18 Dreyer v. Perkins, 217 Fed. 889 (sth Circ., 1914). See 5 Pomeroy, Eo. 
Jur., 4 ed., § 856. See also Clark, “Specific Performance in Connection with 
Receiverships,” 33 Harv. L. Rev. 64, 74, 81. 

19 Chicago, M. & St. P. Ry. Co. v. United States, 218 Fed. 288 (oth Circ., 
1914). 

20 Beers v. Arkansas, 20 How. (U. S.) 527 (1857). 

21 It is arguable that an official contract of a receiver furnishes another 
exception, if the rule requires mutuality of remedy of specific performance, 
or mutuality of remedy in the same forum. The receiver may have specific 
performance in a forum not of his appointment. Bowne v. Ritter, 26 N. J. Eq. 
456 (1875). The defendant may prosecute no action for property against the 
receiver in such a forum without first obtaining leave of the appointing court. 
Actions commenced without leave are forthwith enjoined. Tink v. Rundle, 10 
Beav. 318 (1847); Evelyn v. Lewis, 3 Hare, 472 (1844). The remedy is sub- 
stantially mutual, since the defendant may in any case proceed by way of inter- 
vening bill; yet this mutuality does not exist at the time of the filing of the re- 
ceiver’s bill, however readily it may be supplied later; and it is available 
only in a different forum. See Hicu, Recervers, 4 ed., §§ 1309, 140, 254a, 256, 261. 
See Clark, “Specific Performance in Connection with Receiverships,” 33 Harv. 
L. Rev. 64, 83, 84. 

22 This is an application in equity of the fundamental doctrines of the depend- 
ency of mutual promises at law. See 3 Wiriiston, Contracts, §§ 1440, 812 et seq. 
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a measure of relief in meritorious cases,?* which is too often denied *4 
as a result of pernicious lip-service to the older rule. The fate of the 
principal case in the lower court is an illustration of the injustice 
which results from this confusion of language with principle. The 
prevention of a positive failure of justice to the plaintiff,?> while 
assuring ‘to the defendant everything for which he had bargained, by 
means of a decree conditioned upon the plaintiff’s continuing to per- 
form, is not unusual action for a modern court of equity.”° 





23 Elk Refining Co. v. Falling Rock Cannel Coal Co., 115 S. E. 431 (W. Va., 
1922); Gt. Lakes & St. Lawr. Trans. Co. v. Scranton Coal Co., 239 Fed. 603 
(7th Circ., 1917). 

24 Poultry Producers of So. Cal. v. Barlow, 64 Cal. Dec. 71 (1922), criticized 
in 10 Cat. L. Rev. 518; Cortelyou v. Barnsdall, 236 Ill. 138, 86 N. E. 200 (1908), 
in which the court cancelled an option for want of mutuality of remedy; Schuyler 
v. Kirk Brown Realty Co., 193 App. Div. 269, 184 N. Y. Supp. 95 (1920). 

25 The legal remedy is inadequate. The association can only deal in produce 
of members. It is apparent that the loss of a member not only impairs the 
marketing power of the association and subjects it to liability toward those with 
whom it contracted in reliance on the grower’s promise, but increases the 
expenses to be borne by each member while depriving him of bargained-for co- 
operation. Such losses can neither be measured nor compensated in money 
damages. 

26 Oregon Growers’ Codp. Ass’n v. Lentz, 212 Pac. 811 (Ore., 1923). See note 
23, supra. It may be objected that since the grower is not to receive his payment 
until some time after delivery of his produce, a conditional decree cannot give 
him mutuality of performance as to any one crop. The premise is only partly 
true. Under the ordinary contract, permitting the association to borrow money 
on the security of the produce and prorate it among the growers, he is given 
the loan value of his produce immediately. See the principal case, at 1104. It 
is further believed that he acquires an immediate ratable beneficial interest 
in all produce held by the association. See the principal case, at 1107. See 
Henderson, “‘ Coéperative Marketing Associations,” 23 Cox. L. REv. 91, 102 et seq. 
Nevertheless, it must be admitted that technically complete mutuality of per- 
formance cannot be obtained. Also it is possible that in the ordinary cas this 
defect might prevent specific enforcement in some courts. But it should be 
remembered that the presence or absence of mutuality affects, not the juris- 
diction of equity to enforce, but the discretionary exercise of that jurisdiction. 
In exercising its discretion the court should consider not only the interests 
of the parties but those of third persons and of the public. Curran v. Holyoke 
Water Power Co., 116 Mass. 90 (1874); Conger v. N. Y. etc. R. R., 120 N. Y. 
29, 23 N. E. 983 (1890). The existence of substantial mutuality of performance, 
the great damage to other members to result if enforcement is refused, and 
the blow to the economic life of the farming states to be struck by the failure 
of the codperative marketing system should weigh the scales conclusively in 
favor of enforcement. This result has been reached. Wash. Cranberry Growers’ 
Ass’n. v. Moore, 117 Wash. 430, 201 Pac. 773, 204 Pac. 811 (1921). But see 
Poultry Producers v. Barlow, 64 Cal. Dec. 71 (1922). 
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RECENT CASES 


BANKRupPTcy — CoNSTITUTIONAL Law— Duty or BaNKRrupT TO SurR- 
RENDER INCRIMINATING DOCUMENTS TO TRUSTEE.— The district attorney 
had indicted the bankrupts for an alleged crime arising out of the business. 
The referee ordered the bankrupts to deliver to the trustees books of ac- 
count relating to the business. Part of the books were surrendered and 
were immediately taken by the district attorney under a subpoena duces 
tecum against the trustee. The bankrupts objected to surrendering the re- 
maining books on the ground that it compelled them to give evidence tend- 
ing to incriminate themselves in violation of the Fifth Amendment. Fol- 
lowing an order of the District Court to surrender the books, the bankrupts 
applied to the Supreme Court for a stay of the order pending appeal. Held, 
that bankrupts cannot delay the surrender of books because they contain 
incriminating matter. Application denied. Jn re Fuller, 43 Sup. Ct. Rep. 


496. 
For a discussion of the principles involved, see Notes, supra, p. 140. 


BANKS AND BANKING — COLLECTIONS — AUTHORITY OF FEDERAL RESERVE 
BANKS TO Make COLLECTIONS OVER THE COUNTER. — In its attempt to es- 
tablish universal par clearance, the defendant Federal Reserve Bank ac- 
cepted, for collection at par, checks drawn upon the plaintiff non-member 
banks, and presented them over the counters of the plaintiff banks for 
payment in cash. The plaintiffs, being thus deprived of a substantial 
revenue from exchange charges, sought to enjoin this practice of the de- 
fendant. The District Court refused an injunction. Held, that the de- 
fendant acted within its authority. Decree affirmed. American Bank & 
Trust Co. v. Fed. Res. Bk. of Atlanta, 43 Sup. Ct. Rep. 649. 

For a discussion of the principles involved, see NOTES, supra, p. 133. 


BANKS AND BANKING — CoNSTITUTIONAL Law — State LEGISLATION Dt- 
RECTED AGAINST RESERVE BANKS.— A North Carolina statute provides that 
if a Federal Reserve Bank presents checks for payment, the drawee bank 
may pay by means of a draft drawn upon its reserve deposits, unless the 
maker specifies to the contrary. (1921 N. C. Pus. Laws, c. 20, §2). The 
defendant Federal Reserve Bank refused to accept the exchange drafts on 
reserve deposits tendered by the plaintiffs in payment of checks, and re- 
turned them as dishonored to the payees. The plaintiffs sought to enjoin 
such action of the defendant. The Supreme Court of the state reversed a 
decree granting a perpetual injunction. Held, that the North Carolina 
statute is in conflict neither with the Federal Reserve Act nor with the 
federal Constitution. Judgment reversed. Farmers’ & Merchants’ Bk. of 
Monroe, N. C. v. Fed. Res. Bk. of Richmond, Va., 43 Sup. Ct. Rep. 651. 

For a discussion of the principles involved, see NOTES, supra, p. 133. 


BILts AND Notes — INDORSEMENT — L1ABILITY OF BANK PayING DRarFt 
ON ForcED INDORSEMENT OF Fictitious NAME. — The plaintiff purchased a 
draft from the defendant bank, payable to her own order. She indorsed 
this to B, whom her attorney, A, had represented as desirous of obtaining 
a loan upon the security of certain land purported to be owned by B. 
B was a fictitious person and the real owner of the mortgaged property 
was A. The draft was delivered to A in return for a bond and a mortgage, 
both ostensibly executed by B. The defendant paid the draft to A, who 
had indorsed in the name of B. The plaintiff sued the bank to recover the 
money charged to her account. A judgment for the plaintiff was reversed 
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and a new trial granted. (Strang v. Westchester County Nat. Bk., 191 App. 
Div. 787, 182 N. Y. Supp. 41.) Held, that the indorsement was a forgery 
under which the bank acquired no rights. Judgment reversed. Strang v. 
Westchester County Nat. Bank, 235 N. Y. 68, 138 N. E. 739. 

Courts have dealt with the problem of impersonation by attempting to 
analyze the drawer’s intent. First Nat. Bk. v. Amer. Exchange Bk., 170 N. Y. 
88, 62 N. E. 1089; Gallo v. Brooklyn Savings Bk., 199 N. Y. 222, 92 N. E. 
633. The abstruseness of the question has led them to formulate certain 
prima facie rules to meet typical situations. Where the impersonator is 
physically present the drawer is deemed to have intended him to be the 
payee. McHenry v. National Bk., 85 Ohio St. 203, 97 N. E. 395. Contra, 
Tolman v. Amer. Exchange Bk., 22 R. I. 462, 48 Atl. 480. Contrariwise, 
where negotiations are conducted by correspondence, the intent to deal with 
the named party is considered dominant. Mercantile Nat. Bank v. Silver- 
man, 148 App. Div. 1, 132 N. Y. Supp. 1017, aff'd in 210 N. Y. 567, 104 
N. E. 1134. The question, however, is fundamentally one of fact, and 
a definite motive of the drawer will be controlling. Simpson v. Denver 
& R.G. R. R. Co., 43 Ut. 105, 134 Pac. 883. In the principal case it is 
obvious that the plaintiff possessed an intent to deal with the owner of 
the mortgaged property. Sherman v. Corn Exchange Bk., 91 App. Div. 84, 
86 N. Y. Supp. 341. But her belief that A was not the owner would lead 
to the inference-that she did not intend A to be the indorsee. The fact 
that two courts reached different conclusions demonstrates the futility of 
labelling one of these conflicting intents as paramount. Cf. Holub-Dusha Co. 
v. Germania Bk., 164 App. Div. 279, 149 N. Y. Supp. 775. The desirability 
of predicability and certainty in this branch of the law cannot be over- 
estimated. A rule of law that would treat impersonation purely as an 
equitable defense would accomplish such a result and, protecting the holder 
in due course and the drawee bank, would throw the loss on the person 
who, though innocent, made the mistake. See 34 Harv. L. Rev. 76. \ 


ConFLict or Laws — MARRIAGE — JURISDICTION TO ANNUL.—A domi- 
ciled Englishman married a German woman in Germany by a ceremony valid 
under German but invalid under English law. After they had resided in 
Germany for several years the marriage was annulled at the petition of the 
wife for a cause good by German but not by English law. The wife re- 
married and the first husband brought this action for divorce. Held, that 
the German decree of annulment was binding on the court and that the 
divorce be denied. Mitford v. Mitford, [1923] P. 130. 

The form of marriage is governed by the lex loci contractus. Dalrymple v. 
Dalrymple, 2 Hag. Con. 54. But authorities have been in great confusion 
as to what gives a court jurisdiction to annul. The correct approach is that 
only the jurisdiction which creates the status can dissolve it. Simonin v. 
Mallac, 2 Sw. & Tr. 67; Cummington v. Belchertown, 149 Mass. 223, 
21 N. E. 435; Garcia v. Garcia, 25 S. D. 645, 127 N. W. 586. See Herbert 
F. Goodrich, “ Jurisdiction to Annul a Marriage,” 32 Harv. L. Rev. 806. 
Contra, Roth v. Roth, 104 Ill. 35; Blumenthal v. Tannenholz, 31 N. J. Eq. 
194. A limitation to this doctrine is an English decision, annulling a mar- 
riage contracted by an Englishman in a foreign jurisdiction and valid in the 
place of celebration but in violation of the Deceased Wife’s Sister’s Act. 
Brook v. Brook, 9 H. L. Cas. 193. The case has been misinterpreted as an 
authority for the proposition that the personal capacity to contract is 
determined by the law of the domicil. Cf. Johnson v. Cooke, [1898] 2 I. R. 
130, commented on in 13 Harv. L. Rev. 604. See Dicey, Conriict or Laws, 
2 ed. 613. See Thomas Baty, “Capacity and Form of Marriage in the 
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Conflict of Laws,” 26 YALE L. J. 444. The correct interpretation of that 
decision is that an act of Parliament, intended to have an extraterritorial 
effect, may prevent Englishmen, wherever they may be situated, from con- 
tracting in a manner repugnant to the English social system and standard 
of morality. Confusion upon this subject of annulment has led to the 
surprising holding that jurisdiction to annul may be acquired by mere 
residence. Roberts v. Brennan, [1902] P. 143. The English courts returned 
to the correct view in refusing to recognize a French decree annulling a 
marriage celebrated in England between parties then domiciled in France. 
Ogden v. Ogden, [1908] P. 46, commented on in 20 Harv. L. Rev. 412. 
Recognition of the German decree in the principal case illustrates that the 
English courts, at least, have not adopted the erroneous doctrine that 
jurisdiction to annul a marriage is conferred only by domicil. But see 
Thomas Baty, supra, 440. 


CoNSTITUTIONAL LAw — Dve Process or LAW — STATUTES PROHIBITING 
TEACHING OF ForEIGN LaNcuacEs. — The plaintiff in error had been con- 
victed for the violation of a Nebraska statute which prohibited the teaching 
in any school of any subject in any language other than English, or the 
teaching of languages other than the English language below the eighth 
grade. (1919 Nes. Laws, c. 249.) The Supreme Court of Nebraska 
affirmed the conviction. Held, that the statute contravenes the Fourteenth 
Amendment. Judgment reversed. Meyer v. Nebruska, 43 Sup. Ct. Rep. 625. 

Convictions obtained because of the violations of similar statutes in 
Iowa and Ohio were affirmed by the supreme courts of those states. (1919 
Iowa Laws, c. 198; 108 Onto Laws, 614.) The Ohio statute merely pro- 
hibited German. Held, that the statutes were unconstitutional. Judgments 
reversed. Bartels v. lowa, 43 Sup. Ct. Rep. 628. 

The wisdom of the statutes is not in issue. Brodnax v. Missouri, 219 
U. S. 285, 293. The criterion of constitutionality is whether the statute 
bears a reasonable relation to some purpose within the competency of the 
state legislature to effect. See House v. Mayes, 219 U. S. 270, 282. See 
36 Harv. L. Rev. 195. The legislature may competently use the police 
power to preserve the public health, safety or morals, or even to further 
public prosperity or convenience. See Lawton v. Steele, 152 U. S. 133, 
136; Eubank v. Richmond, 226 U. S. 137, 142. See Learned Hand, “ Due 
Process of Law and the Eight-hour Day,” 21 Harv. L. REv. 495, 498. The 
purpose of the statutes was to make English the common tongue. As 
various communities spoke foreign languages exclusively and, by teaching 
children in these languages, foreign ideas and ideals might be permanently 
inculcated, the purpose of these statutes might lie within the police powers. 
See Meyer v. Nebraska, 43 Sup. Ct. Rep. 625, 627. If only the liberty 
of a few teachers is to be violated, the reasonableness of the means adopted 
seems clear. Jacobson v. Massachusetts, 197 U. S. 11, 37. But the real 
question is whether the statutes unreasonably infringe upon the liberty 
of an entire generation of children and their parents. Though it may be that 
most men fail to discover reason in what they deem unwise, on this basis 
the instant cases can be justified. The Ohio statute, directed -only at 
German, is more clearly an unreasonable means and probably an arbitrary 
classification. See Francis J. Swayze, “ Judicial Construction of the Four- 
teenth Amendment,” 26 Harv. L. REv. 1, 30, 40. 


CONSTITUTIONAL LAw— GUARDIAN AND WarpD— VALIDITY OF STATUTE 
AUTHORIZING APPOINTMENT OF GUARDIAN FOR PERSONS MENTALLY Com- 
PETENT BUT PHYSICALLY INCOMPETENT.— An Ohio statute provides that 
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upon proof of the incompetency of any person by reason of advanced 
age or physical disability the probate court shall appoint a guardian for 
such person. (Onto Gen. Cope, Page’s ed., § 10989.) Upon application 
by the plaintiff for an order terminating his guardianship, the court found 
him mentally competent but physically incompetent to care for his prop- 
erty, and refused the order. He appealed, alleging that the statute was 
a violation of the provision in the Ohio constitution which guarantees the 
right of acquiring, possessing, and protecting property. (OHI0 Const., 
Art. I, § 1.) Held, that the statute is unconstitutional. Judgment reversed. 
Schafer v. Hall, 140 N. E. 517 (Ohio). 

Mental incapacity to manage one’s affairs has been said to be the sole 
basis for the appointment of a guardian. See WoERNER, THE AMERICAN 
Law OF GUARDIANSHIP, I ed., §114. The standard should clearly be in- 
capacity in the broad sense, independent of any special and usually techni- 
cal requisites. ‘The adoption of such a standard can scarcely be deemed an 
infringement upon inviolable, rights of liberty and property. A statute, 
identical with that in the principle case, was held to be no violation of the 
due process clause. Kutzner v. Meyers, 182 Ind. 669, 108 N. E. 115. 
Statutes imposing guardians on spendthrifts, who can hardly be termed 
mentally deficient, have been upheld in the face of a constitutional provi- 
sion exactly the same as that in the Ohio Constitution. Bond v. Bond, 
2 Pick. (Mass.) 382. See Mass. Dect. or Ricuts, Art. I. Again, habitual 
drunkards and deaf mutes, when incapable of managing their estates, 
have been subjected to guardianship. See 1914 Ga. ANN. Cope, § 3080. 
The Ohio statute, in allowing the court to appoint a guardian when incom- 
petency is due to physical disabilities among other enumerated causes, 
avowedly adopts the test of practical incompetency. If the constitutionality 
of the adoption of such a standard be beyond question, the decision must 
rest on the ground that the legislature in assigning physical disability 
as a possible ground of incompetency has passed the bounds of reason. See 
James B. Thayer, “The American Doctrine of Constitutional Law,” 7 
Harv. L. Rev. 129. This, however, is absurd. The court has either mis- 
construed the effect and purpose of the statute, or else has innoculated 
itself against the advancing conception that individual rights may oft be 
best safeguarded by being subordinated to the interests of society at large. 


CONSTITUTIONAL LAW — TRANSPORTATION ACT OF 1920— RECAPTURE OF 
Excess EARNINGS IN INTERSTATE AND INTRASTATE COMMERCE. — The Trans- 
portation Act of 1920 provides that one-half the net earnings of any rail- 
road in excess of 6% of the value of its property shall be held in trust 
for the United States and paid over to the Interstate Commerce Commis- 
sion for the purpose of establishing a revolving fund for the benefit of 
all the roads. (41 Stat. at L. 456, § 15a, sub-§§ 5, 6, 10.) The plaintiff, 
having earned more than 6% and having been ordered to pay over half the 
excess to the Commission, applies for an injunction against the enforcement 
of this order on the ground that this provision is unconstitutional. Held, 
that the provision, embracing earnings in intrastate as well as interstate 
commerce, is not a violation of the due process clause and is a valid exer- 
cise of Congressional power. Bill dismissed. Dayton-Goose Creek Ry. v. 
United States, 287 Fed. 728 (E. D. Tex.). 

As ‘regards earnings in interstate commerce the decision seems correct. 
A rate fixed by proper legislative authority which gives a public utility 
a fair return on the value of its property is not a violation of the due process 
clause. Covington & Lexington Turnpike Co. v. Sandford, 164 U. S. 578. 
Congress, to secure uniform rates. permits the strong roads to earn more 
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than a fair return and provides for the recapture of the excess. Since, in 
the last analysis, a fair return is retained by the carrier, it cannot complain 
that it is being deprived of its property without due process of law. 
See Charles W. Bunn, “The Recapture of Earnings Provision of the 
Transportation Act,” 32 YALE L. J. 213. Recapture of earnings in intrastate 
commerce is more doubtful. Congress, under the commerce clause, may 
control intrastate commerce to prevent discrimination against persons and 
places engaged in interstate commerce, or against interstate commerce 
itself. Shreveport Case, 234 U.S. 342; Wisconsin Rate Case, 257 U. S. 563. 
But whether it can control intrastate rates to further an elaborate scheme 
to help the weak roads and maintain uniform rates is more questionable. 
To avoid this difficulty the court treats the provision as an excise tax, 
which might well be measured by all earnings, intrastate as well as inter- 
state. Cf. Flint v. Stone Tracy Co., 220 U. S. 107. A reading of the 
statute, however, shows that Congress had in mind the exercise of its 
power under the commerce clause. See 41 Stat. at L. 456, § 15a, sub- 
§§ 2, 5. Consequently the court should not support the statute under 
an assumed exercise of the taxing power. Hill v. Wallace, 259 U. S. 44, 68; 
Board of Trade v. Olsen, 43 Sup. Ct. Rep. 470, 475. 


CoNSTRUCTIVE Trusts — NATURE OF THE DoctRINE— DEATH OF THE 
BENEFICIARY IN THE LIFETIME OF THE TESTATRIX.—A’s will gave a life 
interest in her realty and personalty to B, her husband. A later executed 
an unattested memorandum stating that, after B’s death, her property 
was to be divided between C, D and E. The evidence indicated that B 
assented thereto. Then C died. A died thereafter, leaving only personalty. 
Then B died intestate. The Court of Appeal held that B took the corpus, 
subject to his life interest, as trustee for the beneficiaries. (Jn re Gardner, 
[1920] 2 Ch. 523.) The present suit was to determine the rights of C’s 
legal representatives. Held, that C’s legal representatives prevail over B’s 
next of kin and take a one-third share. Jn re Gardner, [1923] 2 Ch. 230. 

Sound theory requires the imposition of a constructive trust on B to 
prevent unjust enrichment, but running to A instead of C to avoid violating 
the Statute of Wills. See James B. Ames, “ Constructive Trusts,” 20 Harv. 
L. REv. 549, 551, 554. See, contra, George P. Costigan, Jr., “ Constructive 
Trusts,” 28 Harv. L. Rev. 237, 265. But the prevailing doctrine allows 
C to take if directions have been communicated to B in A’s lifetime and the 
will shows an absolute bequest to B. French v. French, [1902] 1 I. R. 172, 
230. Cf. In re Boyes, 26 Ch. Div. 531; Olliffe v. Wells, 130 Mass. 221. 
That B takes by intestacy and not by bequest, does not alter the principle. 
In re Gardner, [1920] 2 Ch. 523. Theories of contract, estoppel, trust 
and constructive fraud have been used to accomplish the desired result. 
See In re Maddock, [1902] 2 Ch. 220, 231. See George P. Costigan, Jr., 
supra, 251, 257. But the principal case had to decide when C’s right 
arose. At the time of the communication to B, there was merely a hope 
or expectancy of an inheritance and no trust res. In re Lynde’s Estate, 
175 N. Y. Supp. 289 (Sur. Ct.). Cf. In re Ellenborough, [1903] 1 Ch. 697. 
See Austin W. Scott, “ The Progress of the Law, Trusts,” 33 Harv. L. Rev. 
688, 691. It is a novel trust which may be destroyed by the creator by 
merely altering her will, or by the trustee himself by refusing the legacy. 
See 1 Perry, Trusts, 5 ed., $104. Recognition of unjust enrichment as 
the proper basis shows that B could not have received anything upon which 
a trust could fasten until A’s death, and C was then dead. The doctrine 
of lapse applies in England. Elliott v. Davenport, 1 P. Wms. 83. So 
the weird result is achieved of C’s interest surviving under an unattested 
a while it would have lapsed had the document been properly 
attested. 
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ConTRACTS — CONSTRUCTION — EFFECT OF PROVISION THAT AGREEMENT 
IS NOT TO BE ENFORCEABLE. — The plaintiff brought suit for breach of a 
written agreement which contained all the legal terms and stipulations 
ordinarily found in contracts of sale. The instrument also contained a 
clause stipulating that it was to be merely an honorable pledge and not 
subject to legal jurisdiction in the courts of the United States or England. 
The plaintiff recovered for breach of the agreement. Held, that the agree- 
ment created no contractual obligations. Judgment reversed. Rose & Frank 
Co. v. Crompton, [1923] 2 K. B. 261. 

The courts favor a construction of an agreement that will fulfill its 
general purpose and, at the same time, give effect to all its provisions. See 
Caledonia Coal Co. v. Coal Co., 181 Mich. 431, 438, 148 N. W. 187, 189; 
First National Bank v. Jones, 219 N. Y. 312, 315, 114 N. E. 349, 350. See 
2 WiLListon, Contracts, §§ 618, 619. The construction of the court in 
the principal case, that the provision in question shows that the parties 
did not intend to create legal obligations, seems the proper one. Their 
primary intent was to avoid such obligations, and any other construction 
renders meaningless the “honorable pledge” clause. Little authority 
exists as to the effect of an expressed intention that the agreement shall not 
be binding. It is ordinarily assumed that an intention, express or implied, 
that no legal obligations shall result from the formation of an agreement 
prevents it from being a contract. See Central Bitulithic Paving Co. v. 
Highland Park, 164 Mich. 223, 228, 129 N. W. 46, 48; Wellington v. Apthorp, 
145 Mass. 60, 74, 13 N. E. 10, 13. Cf. Thruston v. Thornton, 1 Cush. 
(Mass.) 89; Balfour v. Balfour, [1919] 2 K. B. 571. See 1 WILLIsToN, 
ContrACTs, § 21; PoLtock, ConTRAcTS, 9 ed., 3. Effect has been given to a 
provision in an acknowledgment of indebtedness, given for consideration, that 
the instrument should be void if an attempt were made to enforce it legally. 
Smith v. Macdonald, 37 Cal. App. 503, 174 Pac. 80. Giving effect to 
such a clause offends no recognized principle of public policy. Stability 
of trade relations is sufficiently secured without granting an action for 
breach of an agreement by which neither party intended to be bound. The 
provision is easily distinguishable from provisions for arbitration, or those 
limiting the remedy for a breach to a single forum. There the intention 
is to limit the enforcement of the liability of the parties and not to prevent 
it from coming into being. They may be deemed void as an attempt to 
oust a court of jurisdiction. Savage v. Loan Ass’n, 45 W. Va. 275, 31 S. E. 
991; Zaremba v. International Harvester Corporation, 162 Wis. 231, 155 
N. W. 114. 


DAMAGES — EXEMPLARY DAMAGES — INSURANCE — LIABILITY OF INSURER 
TO INDEMNIFY FOR EXEMPLARY DAMAGES. — The defendant insurance com- 
pany contracted with the assured, a doctor, to indemnify the latter “ against 
the liability imposed by law upon the assured for damages on account of 
bodily injuries . . . suffered by any person ... in consequence of any 
malpractice of the assured in the practice of his profession.” The plaintiff 
brought action for malpractice against the assured, joining his insurer as 
co-defendant. The plaintiff was awarded both compensatory and punitive 
damages. Held, that the insurer’s liability extends to both compensatory 
and Ee damages. Judgment affirmed. Morrell v. Lalonde, 120 Atl. 
435 (R. L.). 

Insurance indemnifying the assured against damages assessed in conse- 
quence of his negligent acts is upheld. Phoenix Ins. Co. v. Erie & Western 
Transportation Co., 117 U. S. 312; Trenton Pass. Ry. Co. v. Guarantors 
Liability Indemnity Co., 60 N. J. L. 246, 37 Atl. 609; Breeden v. Frankfurt, 
etc., Ins. Co., 220 Mo. 327, 427, 119 S. W. 576, 607. See 35 Harv. L. REv. 
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883. The aim of the law is effectuated by such policies in that reparation 
to the injured person is made more certain. See Phoenix Ins. Co. v. Erie & 
Western Transportation Co., 117 U. S. 312, 324. But the policy of the 
law is contravened by allowing indemnification against punitive damages. 
In most jurisdictions punitive damages are awarded for their penal or 
exemplary effect and not as compensation. Harrison v. Ely, 120 Ill. 83; 
Bonelli v. Bowen, 70 Miss. 142, 11 So. 791. See 1 SepGwick, Damaces, 
9 ed., § 360; 2 SUTHERLAND, Damaces, 4 ed., §§ 3091, 392. A strong analogy 
is presented by the refusal to enforce marine insurance contracts indemni- 
fying an enemy against loss resulting from governmental seizure of his ship. 
Furtado v. Rodgers, 3 B. & P. 191; Kellner v. Le Mesurier, 4 East, 396; 
Gamba v. Le Mesurier, 4 East, 407. See 1 ARNOULD, MARINE INSURANCE, 
10 ed., §§ 85, 86. The basis of these holdings is that a government would 
be defeating its own purpose by enforcing agreements to counteract the 
desired effect of its seizure of enemy property. Doubtless a contract to 
indemnify the assured from loss by fine or forfeiture of goods engaged 
in illegal traffic would likewise be unenforceable. By enforcing such con- 
tracts the courts would directly contravene the policy of the criminal law. 
See Niagara Fire Ins. Co. v. De Graff, 12 Mich. 124, 135. In the principal 
case, to impose liability primarily for penalty or example in one adjudica- 
tion and to enforce contracts negativing the desired effect in another ad- 
judication is grossly inconsistent. 


Equity — RESCISSION — FAILURE TO DISCLOSE AS FRAUD WHEN DEALING 
WITH ILLITERATE PERSON. — The vendor contracted to convey land with 
full covenants of warranty, the agreement providing for a subsequent 
contract containing more detailed stipulations. The vendor drew up this 
second agreement, omitting the covenants of warranty without notifying 
the purchaser of the alteration, and mailed it to the purchaser, who signed 
and returned it. The purchaser accepted a conveyance in accordance with 
its terms. The purchaser was an illiterate individual, ignorant of dealings 
in land and relying solely upon the vendor to protect his interests. The 
vendor’s title to the land in question was defective and, when proceedings 
were brought to foreclose the purchase money mortgage, the purchaser 
sought rescission of the transaction on the ground of fraudulent conduct. 
Held, that a relation of trust and confidence arose by virtue of the circum- 
stances of the transaction calling for full disclosure on the part of the 
vendor, whose failure to comply therewith gave ground for rescission. 
Decree for rescission. Hawthorne v. Odenson, 120 Atl. 797 (N. J.). 

Our system of law does not always compel men to conform to the stand- 
ards that the morals of the community may demand. See James B. Ames, 
“Law and Morals,” 22 Harv. L. Rev. 97. The divergence of the legal from 
the moral standard is illustrated in those cases where the equitable remedy 
of rescission for fraud is sought. Men in their dealings with one another 
are not required under penalty of avoidance to reveal everything pertinent 
to their transactions, however strong the moral demand for open dealing 
may be. See 1 Story, Equity JURISPRUDENCE, 14 ed., § 292; 2 Pomeroy, 
Equity JURISPRUDENCE, 4 ed., § gor. The failure to speak under such cir- 
cumstances will not give cause for avoidance of the agreement unless for 
some reason the law creates a duty of disclosure. See Dambmann v. 
Schulting, 75 N. Y. 55, 61. See Kerr, Fraup AND MIsTAKE, 5 ed., 73. 
Such a duty may arise not only through some pre-existing fiduciary relation 
of the parties, such as trustee and cestui, but also from the position of the 
parties in a particular transaction which makes open dealing on the part 
of each essential. Schiffer v. Dietz, 83 N. Y. 300; Beach v. Wilton, 244 
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Ill. 413, 91 N. E. 492; Miranovitz v. Gee, 163 Wis. 246, 157 N. W. 790. 
See 2 Pomeroy, op. cit., §902. The court in the principal case concludes 
that this is the position a party must take when dealing with a person of 
a low degree of intelligence. The conclusion is sound, especially in view 
of the fact that the parties had placed themselves by their first agreement 
in a situation where one person would naturally tend to rely upon the other. 
Courts cannot too lightly infringe upon the stability of contracts, but they 
are treading upon safe ground when they act to relieve parties from 
agreements entered into under circumstances contrary to the plainest prin- 
ciples of business fairness. Morals and law must not be at odds in such a 
situation. 


EvIpENCE — Hearsay — DECLARATIONS AGAINST INTEREST.— The de- 
fendant was convicted of killing an officer with a 38-calibre revolver 
similar to one owned by him. Witness testified that a heavier man than 
the defendant ran from the vicinity of the murder and that a cap claimed 
to be the defendant’s was found there. The defendant moved for a 
new trial on the ground of after-discovered evidence, reciting that J, a 
heavier man than the defendant and owner of a 38-calibre revolver, who 
had the same motive and opportunity as the plaintiff, appeared hatless 
shortly after the killing, and that J not long before he died confessed 
he had committed the crime. The motion was dismissed. Held, that 
the confession, supported by the corroborating circumstances, would be 
admissible in a new trial as a declaration against interest. Judgment re- 
versed. Hines v. Commonwealth, 117 S. E. 843 (Va.). 

This revolutionary decision is a monument to the labor of the jurist and 
the dissenting judge. See Donnelly v. United States, 228 U. S. 243, 277; 
Smith v. State, 9 Ala. 990, 997. See 2 WicmMorE, EvmeNce, § 1477. See 
26 Harv. L. Rev. 755. The weight of authority is to the contrary. Donnelly 
v. United States, supra, 272; Davis v. Comm., 95 Ky. 109, 23 S. W. 585; The 
Sussex Peerage Case, 11 Cl. & F. 85, 109. Contra, Blocker v. State, 55 
Tex. Cr. R. 30, 114 S. W. 814; Coleman & Lipscomb v. Frazier, 4 Rich. 
L. (S. C.) 146, 152. Cf. Harrison v. State; 47 Tex. Cr. R. 393, 83 S. W. 
699. In general all probative evidence should be admissible subject to 
limitations necessitated by jury trial. See THAYER, PRELIMINARY TREATISE 
ON EVIDENCE, 265-270, 498-501. See 36 Harv. L. Rev. 79. Whether 
considered as the result of a greater confidence in the jury system or the 
logical conclusion of the generalizations underlying the established excep- 
tions to the Hearsay Rule, the instant decision is to be commended. Cf. 
Lloyd v. Powell Duffryn Coal Co., [1914] A. C. 733, commented on in 28 
Harv. L. Rev. 299. See 2 WicmoreE, Evipence, § 1477. The restriction of 
this exception to declarations against property interests is the crystallized 
application of an eighteenth century philosophy that vouchsafed the guaranty 
of truthfulness only to statements made in derogation of pecuniary interests. 
See Lloyd v. Powell Duffryn Coal Co., [1913] 2 K. B. 130, 138. In the 
principal case the admission of the confession is limited to instances where 
there is additional corroborative evidence. Blocker v. State, supra. See 
Smith v. State, supra, 907; Donnelly v. United States, supra, 277. 
Corroboration precludes both confessor and accused from being guilty, 
and it mitigates the confession’s undue influence with the jury. See 
State v. Baxter, 82 N. C. 602, 604. See 1 Wicmore, Evmence, §§ 139- 
141, 822. Secondly, this additional guarantee of truthfulness is comforting 
because of the obvious dangers of falsification, an apprehension underlying 
the prevailing doctrine. See Brown v. State, 99 Miss. 719, 727, 55 So. 
961, 962; Peck v. State, 86 Tenn. 259, 268, 6 S. W. 380, 392. See 34 Harv. 
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L. REv. 667, 669. Corroboration, however, should not be essential, but only 
an aid to the trial judge, whose discretion in determining the probative value 
and good faith of the confession should be deemed a sufficient safeguard. 
See 1921 Mass. Gen. Laws, c. 233, §65. See 2 WicMorE, EvIDENCE, 
§§ 1464, 1468. 


INTERSTATE COMMERCE— CONTROL BY STATES— TAXATION OF Goons 
SoLp IN ORIGINAL PackacEes. — A Texas statute imposed on every individual 
or corporation, foreign or domestic, engaged as a wholesale dealer in oil, 
an occupation tax of 2 per cent on the gross amount of sales made within 
the state. (1907 Tex. Rev. Stat., § 7377.) The plaintiff, a New York 
corporation selling petroleum products, and maintaining an office in Texas, 
shipped oil into the state, where it was held for sale and subsequently sold 
in original packages. They now challenge the constitutionality of the tax 
on these sales. Held, that such sales may be made the basis of a state 
occupation tax. Decree affirmed. Sonneborn Bros. v. Keeling, 43 Sup. Ct. 
Rep. 643. 

The power to regulate interstate commerce must be capable of authorizing 
the sale of articles introduced from one state into another. Brown v. 
Maryland, 12 Wheat. (U. S.) 419; Leisy v. Hardin, 135 U. S. 100. Conse- 
quently, where the contract of sale precedes shipment into the state of the 
article sold, the transaction is wholly interstate in character, and cannot be 
taxed by the state. Norfolk & W. Ry. v. Sims, 191 U.S. 441; Stewart v. 
Michigan, 232 U.S. 665. But where the goods have reached their destination, 
and are being held within the state, they are no longer subjects of interstate 
commerce. The transit is at an end; and they have become part of the 
general mass of the property of the state, and are taxable as such, even 
though they remain in the original packages. American Steel & Wire Co. 
v. Speed, 192 U.S. 500. See James M. Landis, “The Commerce Clause as 
a Restriction on State Taxation,” 20 Micu. L. Rev. 50, 56. The subsequent 
sale of such articles within the state is not a sale in the course of interstate 
commerce, and is consequently taxable by the state. Woodruff v. Parham, 
8 Wall. (U. S.) 123; Brown v. Houston, 114 U. S. 622. See 21 Harv. L. 
Rev. 353. In the principal case, however, reliance was placed upon certain 
recent statements of the Supreme Court, indicating a tendency to extend 
immunity from state taxation to all sales in original packages. See 
Standard Oil Co. v. Graves, 249 U. S. 380, 394; Askren v. Continental Oil 
Co., 252 U. S. 444, 449; Bowman v. Continental Oil Co., 256 U. S. 642, 
649; Texas Co. v. Brown, 258 U. S. 466, 476. The court sharply qualified 
these opinions, and emphatically reasserted the sound doctrine of the 
earlier decisions. 


INTERSTATE COMMERCE — PoWER OF CONGRESS — FEDERAL REGULATION 
OF TRADING IN GRAIN Futures. — The Grain Futures Act (42 Stat. at L. 
998) contained provisions for the regulation of future trading on boards 
of trade and appointed a commission consisting of the Secretaries of Agri- 
culture and Commerce and the Attorney General to enforce the Act. The 
Board of Trade of the city of Chicago brought a bill against the United 
States District Attorney at Chicago to enjoin the enforcement of the Act. 
The District Court dismissed the bill. Held, that the Act is constitutional 
as a regulation of interstate commerce. Decree affirmed. Board of Trade 
of Chicago v. Olsen, 262 U. S. 1, 43 Sup. Ct. Rep. 490. 

For a discussion of the principles involved, see NoTEs, supra, p. 136. 


Jupcments — ConFiict or Laws — ConstiITuTIONAL Law — DECREE AS 
A Cause or ACTION IN ANOTHER STATE. —A secured a decree in personam 
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in Iowa permanently enjoining B from maintaining a transitory action 
in Minnesota on the ground that it would impose needless hardship and 
expense upon A to defend in Minnesota. Both A and B were domiciled 
in Iowa. B instituted the enjoined action and A now sues in Minnesota 
to enforce the Iowa decree. A demurrer to the complaint was sustained. 
Held, that the full faith and credit clause of the Federal Constitution does 
not compel Minnesota to enforce the Iowa decree. Judgment affirmed. 
Union Pacific Ry. Co. v. Rule, 193 N. W. 161 (Minn.). 

A decree in equity gives effect to certain substantive rights by placing 
a personal duty upon a party to the suit. J. R. v. M. P., Y. B. 37 Hen. VI, 
f. 13, pl. 3. A judgment in law merges the right of action sued upon and 
creates a new substantive right in personam against the defendant. See 
KEENER, QuasI-CoNnTRACTS, 16. This quasi-contractual obligation to pay 
the judgment may be asserted abroad just as any transitory action. But it 
is the rights which give rise to the decree and not the procedural remedy 
which are enforced abroad. The decree is only a determination of the 
nature and extent of these rights. As such it is a public act of a sister 
state constitutionally entitled to full faith and credit, and is rightly deemed 
a binding adjudication of fact. Dobson v. Pearce, 12 N. Y. 156. But a 
party cannot seek to enforce the procedure of a court beyond its jurisdiction. 
See Bullock v. Bullock, 52 N. J. Eq. 561, 568, 30 Atl. 676, 679. Cf. Fall v. 
Eastin, 215 U.S. 1. See 21 Harv. L. Rev. 210. To give extra-territorial 
effect to the decree in the principal case would be to recognize Iowa’s 
claim to exclusive cognizance of the cause of action. Further, it would 
destroy the transitory nature of the defendant’s substantive rights, and 
possibly abridge his constitutional privileges. See Ward v. Maryland, 12 
Wall. (U. S.) 418, 430. A state statute cannot be permitted to have this 
effect. Atchison, T. & S. F. Ry. Co. v. Sowers, 213 U. S. 55, commented 
on in 22 Harv. L. Rev. 535; Tennessee Coal & I. Ry. Co. v. George, 233 
U. S. 354, commented on in 27 Harv. L. Rev. 756. A court should be 
subject to the same limitations. The Iowa decree did not concern itself 
with B’s cause of action; it represents a remedy adopted to alleviate a 
threatened unnecessary hardship. See Wells Lumber Co. v. Menominee 
River Boom Co., 203 Mich. 14, 30, 168 N. W. 1ror1, 1016. See Roscoe 
Pound, “ The Progress of the Law, 1918-1919 — Equity,” 33 Harv. L. Rev. 
420, 427. The same considerations and facts are not presented to the 
Minnesota court, since A is now a plaintiff in that jurisdiction. It may be 
that the Minnesota court could have refused to entertain jurisdiction of 
B’s suit. See 17 Harv. L. Rev. 54. But clearly it was not bound to 
— the Iowa decree as creating any legal limitations to B’s cause 
of action. 


LIBEL AND SLANDER — PARTIES — MUNICIPAL CORPORATION AS PLAINTIFF. 
— The City of Chicago brought suit against the Tribune Company, alleging 
that the defendant with intent to injure the municipal corporation financially, 
published false reports of the city’s solvency, whereby the city suffered 
special damage in floating bond issues and letting contracts. A demurrer to 
the complaint was sustained. Held, that a municipal corporation cannot 
maintain an action for libel. Judgment affirmed. City of Chicago v. 
Tribune Co., 139 N. E. 86 (IIl.). 

In determining whether a defendant who has spoken defamatory words 
of another shall be free from liability, a balance must be made of the public 
and private interests involved. Ordinarily when a private interest has been 
injuriously affected by a false and malicious statement, the public interest 
involved is not strong enough to give immunity to the offending party. 












- ame Kes 


vs 


Gr (FO ON CF UN «8H hee 


RECENT CASES 159 


Post Publishing Co. v. Hallam, 59 Fed. 530 (6th Circ.); Mattice v. Wilcox, 
147 N. Y. 624, 42 N. E. 270. But there are situations where it seems so 
desirable from a public viewpoint that men should speak freely that no 
restraint whatsoever is imposed. Here an occasional private interest suffers 
for the public good. Scott v. Stansfield, L. R. 3 Ex. 220; Trebilcock v. 
Anderson, 117 Mich. 39, 75 N. W. 129. Obviously a wider scope of im- 
munity exists for statements that offend no private interests, for in deter- 
mining within what limits men shall be allowed to speak, there is to be 
balanced against the public benefits of free speech only its public evils. In 
the principal case it seems that the wide-spread public benefits to be de- 
rived from having public functions open to hostile criticism outweigh the 
occasional public evils from the same source. This is true whether those 
functions be regarded as governmental or proprietary. See 34 Harv. L. 
REv. 66. 


MUNICIPAL CORPORATIONS— DEBTS AND CONTRACTS— ESTOPPEL BY 
RECITALS IN County Bonps.— After a statute authorizing a bond issue 
had expired, the defendant school district issued bonds to an amount 
exceeding the constitutional limit of indebtedness. The bonds, antedated 
as if issued prior to the expiration of the statute, contained recitals that all 
conditions precedent to the validity of the issue had been performed, and 
that the constitutional limit had not been exceeded. The plaintiff, an 
innocent holder for value, was allowed to recover on the coupons. Held, 
that the school district is estopped from denying the recitals in the bonds. 
Judgment affirmed. Buhl Independent School District v. Neighbors of 
Woodcraft, 289 Fed. 196 (oth Circ.). 

On this question of estoppel the federal courts draw:a distinction between 
the non-performance of conditions precedent to the exercise of the power 
of a municipal corporation to issue bonds, and the non-existence of such 
a power. See 2 Ditton, MunicipAL CoRPORATIONS, 5 ed., §§ 940, 952. 
Where conditions precedent are not performed or are faultily performed, 
estoppel by recitals may operate, if upon a reasonable construction of the 
statute and the attendant circumstances the issuing officers are empowered 
to determine whether these conditions have been performed. Chaffee 
County v. Potter, 142 U. S. 355; Presidio County v. Bond Co., 212 VU. S. 
58. See Dixon County v. Field, 111 U. S. 83, 94. Thus the holding that 
the defendant can not set up the constitutional limit as a defense may be 
supported. Chaffee County v. Potter, supra; Gunnison County Commrs. v. 
Rollins, 173 U. S. 255. But when the power to issue is non-existent, there 
can be no estoppel. Commrs. v. Call, 123 N. C. 308, 31 S. E. 481; National 
Bank v. Superior, 115 Wis. 340, 91 N. W. 1004. See Wilkes County v. 
Coler, 180 U. S. 506, 525. The fact that the power was once in existence 
should make no difference. Cf. Anthony v. County of Jasper, tor U. S. 
693; Lehman v. San Diego, 83 Fed. 669 (oth Circ.). Thus the holding that 
a municipal corporation by means of a false date may estop itself from 
asserting that the power to make the issue was altogether lacking seems 
indefensible. See Anthony v. County of Jasper, supra. The result may be 
upheld on another ground. A second statute, authorizing the issuance of 
bonds upon a vote of two-thirds of the electors, was in effect at the actual 
date of issue. See 1919 IpAHO Session Laws, c. 78, §1. General recitals 
similar to those in the principal case have been held to estop the corporation 
from asserting the omission of the precedent election. Evansville v. Dennett, 
161 U. S. 434. 


MunictpAL CoRPORATIONS — LEGISLATIVE CONTROL— TAXATION OF 
Water SupPLy AS IMPAIRMENT OF OBLIGATION OF ConTRACTS. — A private 
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corporation in Trenton was authorized by the legislature to take water from 
the Delaware River. (1852 N. J. P. L. 289.) No license fee was imposed. 
Under subsequent statutory authority the city purchased the stock of the 
company, and received a conveyance of its property. (1885 N. J. P. L. 141; 
1859 N. J. P. L. 38.) Subsequently the legislature imposed a license fee 
upon water diverted for the public supply. (1907 N. J. P. L. 637.) Under 
this statute the state recovered a judgment against the city.. Claiming that 
the act impaired the obligation of contracts, the city sued out a writ of 
error. Held, that the constitutional restraints invoked do not apply against 
a state in favor of its own municipalities. Judgment affirmed. Trenton 
v. New Jersey, 43 Sup. Ct. Rep. 534. 

In regulating municipal corporations, courts have dogmatically asserted 
a distinction between functions of a private and of a governmental nature. 
Harris v. District of Columbia, 256 U. S. 650; Mt. Hope Cemetery v. 
Boston, 158 Mass. 509, 33 N. E. 695.. See 1 Ditton, Municipat Corpora- 
TIONS, 5 ed., §109. In its governmental capacity the city is said to be 
the agent of the state, with its charter, its agreements, and its property 
subject to the complete control of the legislature. Comm. v. Moir, 199 
Pa. St. 534, 49 Atl. 351. See Barnes v. District of Columbia, 91 U. S. 540, 
544. See Joseph H. Beale, “‘ The Progress of the Law — Municipal Corpora- 
tions,” 33 Harv. L. Rev. 1058. As any agreements between the city and 
state, relative to such functions, can be modified or terminated at the will 
of the state, obviously they cannot be called contracts. Therefore con- 
stitutional protection against the impairment of the obligation of contracts 
is inapplicable. Worcester v. Street Ry. Co., 196 U. S. 539; Essex Public 
Road Board v. Skinkle, 140 U. S. 334. See Mt. Pleasant v. Beckwith, 
too U. S. 514, 524, 525. See 1 DILuon, op. cit., §115. See 16 Harv. L. 
Rev. 211. The United States Supreme Court has, however, repeatedly recog- 
nized the possibility of a city’s holding property and making agreements in 
its private and. proprietary capacity, in which event the city would be 
entitled to the constitutional protection of the contract clause and the 
Fourteenth Amendment. The distinction has never been clearly drawn, 
and to protect the power of the state practically every municipal activity 
has been held to be governmental. Commissioner v. Lucas, 93 U. S. 108; 
Covington v. Kentucky, 173 U. S. 231; Hunter v. Pittsburgh, 207 U. S. 161. 
Cf. State v. Barker, 116 Ia. 96, 89 N. W. 204; State v. Fox, 158 Ind. 126, 
63 N. E. 19. This attempt at distinction has been unfortunate. See 34 
Harv. L. Rev. 66; 36 Harv. L. Rev. 465. The principal case, in ruling that 
it furnishes no ground for the application of the constitutional restraints, 
seems to be a break from conceptual jurisprudence and a step toward 
the desirable end of abolishing the categories. If the result seems harsh, 
the remedy is to provide constitutional home rule for the cities. See 
Benjamin N. Cardozo, “ A Ministry of Justice,” 35 Harv. L. Rev. 113, 120; 
Howard L. McBain, “The Right of Local Self-Government,” 16 Cot. L. 
REV. 190, 299. 


RECORDING AND Recistry LAws— Notice By REcorp — CoNSTRUCTIVE 
Notice TO ONE NOT A SUBSEQUENT PURCHASER. — One of two tenants in 
common made a deed of the entire premises to the defendant’s father, who 
recorded the deed in 1886. The defendant’s father entered into possession, 
then died, and willed the land to the defendant who likewise entered 
thereon. The plaintiff, the non-transferring cotenant, had no actual knowl- 
edge of the execution of the deed, its registry, or that the father and the 
defendant claimed the whole land. The plaintiff brought an action to 
quiet his title to an undivided half of the property, and the defendant 
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brought a cross-action to quiet his title to all of the property. Judgment 
was given for the defendant. Held, that registration of the deed gave the 
plaintiff constructive knowledge of an adverse claim sufficient to put the 
statute of limitations into operation. Judgment affirmed. Keyser v. Brown, 
138 N. E. 514 (Ind. App.). 

Certain land descended by intestacy to the plaintiff and to A, B, and C 
as tenants in common. A and B gave C, the defendant, a deed purporting 
to convey two thirds interest in the land. This deed was recorded in 1904. 
The defendant was in possession at the time of the making of the deed 
and continued in possession, exercising all rights of ownership. The plaintiff 
had no actual knowledge of these facts, or of the fact that the land had 
descended to him by intestacy, until just before filing this bill for partition. 
The plaintiff appeals from a finding that the defendant was sole owner by 
adverse possession. Held, that the recording of the deed gave notice to 
the plaintiff of the claims therein sufficient to put the statute of limitations 
into operation. Judgment affirmed. Peeples v. Boykin, 96 So. 177 (Miss.). 

A tenant in common or his grantee may be in adverse possession of the 
entire land. Prescott v. Nevers, 4 Mason, 326; Mole v. Folk, 45 S. C. 265, 
22 S. E. 882; Lloyd v. Mills, 68 W. Va. 241, 69 S. E. 1094. Since relations 
between cotenants are presumed to be amicable, evidence sufficient to 
rebut this presumption is required to show ouster by a cotenant. See Foulke 
v. Bond, 41 N. J. L. 527, 537, 545. See FREEMAN, COTENANCY, 2 ed., 
§§ 166, 232. If the innocent cotenant has no actual knowledge, the 
adverse claim must be notorious, in which case knowledge is presumed. 
Culver v. Rhodes, 87 N. Y. 348; Hignite v. Hignite, 65 Miss. 447, 4 So. 345. 
Registration of a deed may indeed be considered evidence of actual knowl- 
edge. But to call registration constructive notice as a matter of law is a 
misapplication of the registry statutes. The purpose of registry acts is 
merely to give notice to subsequent purchasers from the same grantor. 
Corbin v. Sullivan, 47 Ind. 356. See Wave, Law or Notice, 2 ed., §§ 96, 
97, 203. Thus registry of a deed to part of mortgaged premises is not 
constructive notice to a prior mortgagee. Blair v. Ward, 10 N. J. Eq. 119; 
George v. Wood, 9 All. (Mass.) 80. Parties other than purchasers, who do 
not have the same duty to examine the records, should not be deemed to 
have constructive notice of recorded deeds. The result of the principal 
cases is to be justified in that the conjunction of all the facts was sufficiently 
notorious to justify a presumption of knowledge. Cf. Parker v. Proprietors 
of Locks and Canals, 3 Met. (Mass.) 91. 


SALES — CONDITIONAL SALES — INTERPRETATION OF UNIFORM CONDITIONAL 
Sates Act. —A seller sold an automobile to a tenant under an unrecorded 
conditional bill of sale. The tenant’s landlord, without notice of the seller’s 
reservation of title, distrained the automobile for rent and it was purchased 
by the defendant at the sale under the distress proceedings. The plaintiff, 
as assignee of the seller, brings replevin. The Uniform Conditional Sales 
Act is in force in New Jersey. (1919 N. J. P. L. 461.) It provides that 
a reservation of title in the seller shall be “ void as to any purchaser from 
or creditor of the buyer, who, without notice of such provision, purchases 
the goods or acquires by attachment or levy a lien upon them, before the 
contract or a copy thereof shall be filed.” From a judgment for the de- 
fendant the plaintiff appeals. Held, that the distraining of the car was 
not a levy within the statutory provision. Judgment reversed. Commercial 
Credit Co. v. Vineis, 120 Atl. 417 (N. J.). 

The landlord, without notice of the seller’s reservation of title, and being 
a creditor of the tenant, acquired a lien on the car as against the tenant 
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by the distress. Woodside v. Adams, 40 N. J. L. 417; Lambson v. Matthew, 
5 Harr. (Del.) 28; Frey v. Leeper, 2 Dall. (Pa.) 131. It seems, therefore, 
that protection of the defendant would be in accord with the spirit of the 
Act. Unfortunately the court thought the lien acquired by distress was not 
within its language. The word “levy” is from the French lever, meaning 
to raise or to collect. A sheriff levies money out of the goods. See Cocker 
v. Musgrove, L. R. 9 Q. B. 223, 234. As levying money out of goods 
involves a seizure of the goods, a levy has come to mean a seizure. See 
Union National Bank v. Byram, 131 Ill. 92, 102, 22 N. E. 842, 844; 
Douglas v. Orr, 58 Mo. 573, 575. A levy, in this sense, is usually made 
under a judicial writ. Nelson v. Van Gazelle Mfg. Co., 45 N. J. Eq. 504, 
17 Atl. 943; Tomlinson v. Stiles, 29 N. J. L. 426. But it does not follow 
that the existence of a writ is essential to a levy, if the seizure can be 
justified without it. A seizure of goods under a landlord’s warrant is called 
a levy. See Reischmann v. Masker, 69 N. J. L. 353, 355, 55 Atl. 301, 302; 
Woodside v. Adams, 40 N. J. L. 417, 419, 430; Hamilton v. Hamilton, 
25 N. J. L. 544, 545. See 2 Tirrany, LANDLORD AND TENANT, §§ 336-330. 
It seems that the spirit of the statute could have been preserved without 
doing violence to the language. 


SPECIFIC PERFORMANCE — DEFENSES — MuTvALity — CoOpERATIVE Mar- 
KETING AGREEMENTS. — The Texas Codperative Marketing Act provides for 
the incorporation of non-profit codperative marketing associations, which 
shall be entitled to specific performance of their contracts with members, 
or to an injunction against breaches of such contracts. (1922 VERNON’S 
Ann. Civ. Stat. Supp., §§ 144k-144yy.) The defendant, a member of the 
plaintiff association, which was duly incorporated under the Act, promised 
to sell and deliver to the plaintiff all cotton which he should raise or ac- 
quire during the next five years, the plaintiff promising to buy, grade, and 
inspect all such cotton, and to market it at such time and in such manner 
as, in its discretion, should bring the best price therefor, and to prorate 
the proceeds of all sales to the defendant on the basis of his deliveries. 
The agreement stated that it was one of a series which constituted a single 
contract between the plaintiff and all its members. The defendant threat- 
ened to sell cotton in violation of his agreement, and the plaintiff sued for 
specific performance and an injunction. An order dismissing the bill was 
affirmed on the grounds that the agreement was void for want of considera- 
tion and certainty, and further that it was specifically unenforceable because 
it lacked mutuality of remedy and. because specific performance would re- 
quire continuous supervision. The plaintiff appealed. Held, that the con- 
tract was specifically enforceable regardless of the statute. Judgment re- 
versed. Texas Farm Bureau Cotton Association v. Stovall, 253 S. W. 1101 
(Tex., 1923). 

For a discussion of the principles involved, see Notes, supra, p. 145. 


SpeciFIC PERFORMANCE — Mutua ity A Basis oF LiaBrtiry — LIABILITY 
or AssIGNEE AsSUMING EQUITABLE OWNERSHIP.—The defendant con- 
tracted to buy land from the vendor. The defendant assigned this contract 
to the plaintiff, who deposited in escrow consideration paid for the assign- 
ment, the defendant agreeing to return this sum if the vendor should fail 
to convey. The plaintiff sought to recover the amount paid on the assign- 
ment, alleging the requisite tender and the vendor’s inability to convey 
free from encumbrances. The defendant alleged by way of counterclaim 
removal of encumbrances by the vendor shortly after the closing day, and 
an offer of performance by the vendor and the defendant to the plaintiff, 
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and prayed for specific performance, moving that the vendor be brought 
in as additional party defendant. The plaintiff's motion to dismiss the 
counterclaim was refused. Held, that the assignee was bound by his election 
so that he could be compelled to perform. Orders affirmed. H. & H. Cor- 
poration v. Broad Holding Corp., 204 App. Div. 569, 198 N. Y. Supp. 763. 

Contrary to earlier decisions of the lower New York courts, the Court 
of Appeals finally recognized the injustice of Pomeroy’s rule requiring mu- 
tuality of remedy at the time of filing the bill in a suit for specific perform- 
ance. Epstein v. Gluckin, 233 N. Y. 490, 135 N. E. 861, commented on 
in 36 Harv. L. Rev. 229. See 5 Pomeroy, Equity JURISPRUDENCE, 4 ed., 
§ 2191. In the principal case, it is argued that, since the Epstein decision 
allows the assignee of the vendee specific performance against the vendor, 
mutuality requires that the vendor be allowed specific performance against 
the assignee. This is unsound, for unless the assignee has assumed the 
vendee’s duties, he is being held to an obligation which he never under- 
took. Hugel v. Habel, 132 App. Div. 327, 117 N. Y. Supp. 78; Lavelle v. 
Gordon, 15 Mont. 515, 39 Pac. 740; Midland Co. Savings Bank v. T. C. 
Prouty Co., 158 Mich. 656, 123 N. W. 549. See BISPHAM, PRINCIPLES 
or Equity, 10 ed., §173. See James B. Ames, “ Specific Performance for 
and against Strangers to the Contract,” 17 Harv. L. Rev. 174, 175. See also 
32 YALE L. J. 831, 832. Support of the principal case may be rested on 
the court’s suggestion, seemingly without precedent, that since the assignee 
has tendered payment to, and demanded a conveyance from the vendor, he 
has thereby asserted his equitable ownership, and must bear its burdens 
with its benefits. Cf. Castle Creek Water Co. v. City of Aspen, 146 Fed. 
8 (8th Circ.); Wightman v. Spofford, 56 Ia. 145, 8 N. W. 680; Crosbie v. 
Tooke, 1 M. & K. 431. Furthermore, an understanding that the assignee 
would pay the purchase price may be inferred from the facts of the case, 
and no injustice is done by allowing the assignor to enforce performance. 
Cf. Ford v. Finney, 35 Ga. 258. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — JUSTIFICATION. 
— In the course of a dispute between the retail newsdealers of London and 
a wholesaler named Ritchie, the plaintiff, a retailer, withdrew his patronage 
from Ritchie, and transferred it to another wholesaler named Watson. 
The defendants, a committee of newspaper publishers, who wished to con- 
trol the retail trade, threatened Watson that the newspapers they repre- 
sented would refuse to supply him with papers, unless he withdrew his 
supply from the plaintiff, thus forcing him back to Ritchie. The sale of 
the defendants’ papers would be the same whether the plaintiff got his 
supplies through Ritchie or through Watson. Although the defendants did 
not know it, the plaintiff would suffer a pecuniary loss if he had to change 
back to Ritchie. Plaintiff seeks an injunction restraining defendants from 
interfering with plaintiff’s right to enter into or continue such contracts or 
contractual relations with Watson as he would. Held, that concerted inter- 
ference with the right of the plaintiff to trade as he would, if accompanied 
by threats and resulting in damage, is actionable unless justified; that 
promotion of a trade interest can be justified only when the defendant has 
a direct trade interest in the interference in question; and that no such 
direct trade interest exists in this case. Injunction granted. Sorrell v. 
Smith, [1923] 2 Ch. 32. 

For a discussion of the principles involved, see Notes, supra, p. 143. 


Torts — Unusvat Cases or Tort Liapitiry — Liapitity or UNcon- 
scious Prerson.— The defendant while driving his automobile became 
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suddenly unconscious, falling back in his seat. The car ran wild, hitting 
and killing the plaintiffs son. The plaintiff brings this action under the 
Fatal Accidents Act. (1914 Ont. Rev. Srat., c. 151.) There was no evi- 
dence that the defendant was negligent. From a judgment for the defendant, 
the plaintiff appeals. Held, that no liability can be predicated in the case 
of a non-negligent and unconscious defendant. Judgment affirmed. 
Slattery v. Haley, [1923] 3 D. L. R. 156 (Ont.). 

The rule of the early law that predicated tort liability irrespective of 
culpability was due, among other reasons, to the fact that a failure of the 
courts to redress the injury might frequently result in breaches of the 
peace. See John H. Wigmore, “Responsibility for Tortious Acts: Its 
History,” 7 Harv. L. Rev. 315. With the departure of this reason the 
general rule today is that liability for unintentionally causing a physical 
injury can only be predicated upon a failure to live up to a social standard 
of due care. Brown v. Kendall, 6 Cush. (Mass.) 292; Stanley v. Powell, 
[1891] t Q. B. 86. See Oliver W. Holmes, “ The Path of the Law,” 10 
Harv. L. Rev. 457. But besides- certain statutory exceptions to the rule, 
the courts will impose absolute liability in certain classes of cases where 
social policy seems to require it. Cf. Williams v. Hays, 143 N. Y. 442, 38 
N. E. 449; Rylands v. Fletcher, L. R. 3 H. L. 330. See Ezra R. Thayer, 
“Liability without Fault,” 29 Harv. L. Rev. 801. In the principal case the 
court, troubled by the liability of lunatics for their torts and indicating 
a desire to get away from this doctrine, fails to consider the grounds of 
policy upon which it is based. See Williams v. Hays, supra, 447. While 
such an illness as that in the principal case is of infrequent occurrence, it 
might happen to anybody. The decision does not consider whether the risk 
of the situation should be taken by the man who enjoys the car rather 
than by the casual pedestrian, but reaches its results by mechanically 
applying the idea of no liability without fault. 


WITNESSES — PriIvILEGE AGAINST SELF-INCRIMINATION — TAKING SHOES 
FROM ACCUSED FOR COMPARISON WITH Foot-Prints. — The accused, under 
arrest for larceny, was compelled to remove his shoes. At the trial, the 
sheriff testified against objection that the shoes fitted tracks found near 
the scene of the theft. Held, that the admission of the evidence did not 
violate the accused’s right not to be compelled to give evidence against 
himself. Exceptions overruled. Ricketts v. State, 215 Pac. 212 (Okla. 
Cr. App.). 

The privilege against self-incrimination clearly extends to testimonial 
compulsion, or disclosures obtained under legal process on the accused’s 
responsibility as a witness. See 4 WicMoRE, EvIDENCE, 2 ed., §§ 2250, 2251, 
2263, 2265. Where the body of the defendant or articles taken from him 
are used in evidence as an exhibit, the privilege cannot be invoked; the 
objects themselves, not the defendant, are then testifying against him. 
State v. Barela, 23 N. M. 395, 168 Pac. 545; People v. Van Wormer, 175 
N. Y. 188, 67 N. E. 209. Cf. Holt v. United States, 218 U. S. 245. The 
cases to the contrary are fortunately few and deserving of criticism. Black- 
well v. State, 67 Ga. 76. It is suggested that a distinction may be drawn on 
the basis of whether or not action by the accused is essential to obtaining 
the evidence. The criterion should be, broadly, whether the accused, or the 
prosecution, really furnishes it. Calhoun v. State, 144 Ga. 670, 87 S. E. 893. 
See Banks v. State, 207 Ala. 179, 183, 93 So. 293, 301. This distinction 
accords with the purpose of the privilege, which is to stimulate the prosecu- 
tion to procure the best evidence obtainable, to avoid undue reliance on un- 
trustworthy admissions of the accused, and to prevent arbitrary action by 
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the courts toward defendants, tending to lessen popular respect for the 
administration of justice. At the same time, this test, though allowing 
sufficient latitude in reaching the truth, adequately protects the accused. 
The principal case, following the trend of authority, neatly falls within 
these boundaries. State v. Ah Chuey, 14 Nev. 79; State v. Barela, supra; 
State v. Graham, 74 N. C. 646. 
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FEDERALISM IN NortH AMERICA: A CoMPARATIVE STUDY OF INSTITUTIONS 
IN THE UNITED STATES AND CANADA. By Herbert Arthur Smith. Boston: 
The Chipman Law Publishing Company. 1923. pp. v, 328. 


The advantages of the comparative study of institutions have become 
proverbial, but though no two fields seem more obviously juxtaposed for it 
than those of government in the United States and Canada, Mr. Smith has 
been the first to employ comprehensively this method of illuminating the 
federal systems of the two countries. It may be hoped that his essay will 
find a place in many a curriculum, and that its reception will induce him or 
others to explore more thoroughly the area he has surveyed. 

It would be interesting to discover why discussion of fundamental con- 
ceptions of the country’s institutions has been so much less common, 
less comprehensive, and less productive of practical consequences in Canada 
than in the United States. Is the only reason to be found in the fact that 
the written constitution of Canada is a statute, and construed as such? 
The American Fathers were not the less practical politicians because they 
enunciated general principles, and subsequent theorizing has been founded 
upon an acute sense of the shifts and clashes of political forces. But 
the architects of Canadian union bequeathed no general doctrines of fed- 
eral government; the limited sphere of strict constitutional law has pro- 
vided only incidental and incomplete references to any general conceptions; 
and the only recent discussion of the nature of Canadian federalism, be- 
side Mr. Smith’s, has had its argument challenged by more recent disallow- 
ance of provincial legislation. Mr. Smith points out the effect on the 
institutions and operation of government in the United States of some 
democratic dogmas, — fundamental rights, the separation of powers, pop- 
ular sovereignty and election of officers, delegated authority; it would 
have been interesting could he have discussed more fully the reasons 
for the absence of any such notions in Canada, and the results. However, 
he concludes that in 1867 there was not the necessity that existed in 1787 
of recognizing a political theory upon which union could be based; that 
as no one then disputed that sovereign authority over British North Amer- 
ica rested with what was then properly termed the Imperial Parliament, 
there could be no claim that the people of separate sovereign states were sur- 
~endering sovereigr. powers to a new entity; and that, consequently, while the 
American federation was necessarily formed on the principle of dualism — 
“two sovereign authorities dividing between themselves the various fields 
of political activity,” the Canadian union was founded upon the unitary 
principle — “a single sovereign power expressing itself through different 
agencies, some national and others provincial.” It is clear what the “two 





1 W. P. M. Kennepy, THE Constitution oF CANADA, Cc. xxiii. 
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sovereign authorities” denote; the “single sovereign power” is explained 
by saying that “in legal and political phraseology this central source of 
power is commonly referred to as the Crown”, which for his purpose may 
be taken to mean “that single national authority of which the king was 
formerly the wielder and is still the symbol.” A conception of sovereignty 
in terms of a symbolic survival integrating different agencies may seem 
somewhat rarefied; but the idea throws suggestive light? upon the more 
closely unified nature of the Canadian system, and emphasizes the different 
organization of the American. 

The wider powers and general residuary authority of the Parliament 
of Canada; the control the Dominion government may exert over the 
exercise of the more limited powers of the provincial legislatures; the 
power of the Dominion to fulfill obligations of the provinces arising from a 
treaty; the single system of courts, and the responsibility, so far as it comes 
within the sphere of their duties, of all public officials, whether of 
Dominion or of provincial appointment, for enforcing the law: these char- 
acteristics Mr. Smith distinguishes from the narrower and limited powers of 
Congress; the wider and residuary powers of the states and people, and the 
absence of any control of state legislation by the federal executive; the 
scope of the federal power to fulfill obligations arising from a treaty, when 
legislation is necessary, and the subject matter, apart from the treaty-mak- 
ing power, is of state competence; the double system of courts and officials, 
and their respective jurisdictions and responsibilities. The different interac- 
tion of powers is also explained. In Canada legislative power is unrestricted 
though distributed, paramount though divided — “ within the area of its com- 
petence every legislature is deemed to be a complete expression of the popu- 
lar sovereignty ”; and the courts cannot deny the existence of any legislative 
power in Canada,® but can decide only to which of two legislatures it con- 
stitutionally belongs. In the United States legislative power is distributed, 
but it is also restricted — “‘ Congress does not express the whole sovereignty 
of the nation, and the state does not entrust its whole sovereignty to the 
state legislature’; and the courts may deny the existence of legislative 
powers as being constitutionally forbidden alike to Congress and to state 
legislatures. In Canada co-ordination of legislative and executive power is 
secured by the principle of cabinet government. In the United States the 
principle of the separation of powers prevails. 

This outline indicates only the principal contrasts that Mr. Smith dis- 
plays. If it suggests that his exposition is bald, that is the reviewer’s fault; 
for he describes the two systems, not as disembodied and static ghosts, but 
as vital institutions. Sometimes it would have been instructive had he 
discussed more fully the springs and results of their action, but the limita- 
tions of an essay are obvious. He deprecates sweeping judgments of their 
relative merits, suggests that one system may offend sound principles because 
its authors thought others more important, and spares adverse criticism 





2 As “in legal and political phraseology” the Crown is the “central source 
of power” for the Britannic Commonwealth, the logical extension of Mr. Smith’s 
conception insinuates a theory of sovereignty for the Commonwealth as a whole, 
— perhaps a doctrine of the authority of constitutional right analogous to Coke’s 
view of the control of the common law (8 Rep. 118a. See MAITLAND, Const. 
Hist. or Enc., 300) — of which it would have been interesting had he discussed 
the possibility. See R. G. Apams, Poriricat IpEAs oF THE AMERICAN REVOLUTION, 
91-93, 175-181. 

8 The B. N. A. Act protects existing rights to denominational schools, for- 
bids the imposition of provincial customs duties, and exempts from taxation 
Dominion and provincial lands. 
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where he is not well fortified by authority. Lances could be broken with 
him on some points, but space fails for more than a repeated hope that his 
essay will be the prelude to more intensive study. 


C. H. A. ARMSTRONG. 





INSANITY AND THE CRIMINAL Law. By William A. White, M.D. New 
York: The Macmillan Company. 1923. pp. ix, 281. 


This book is primarily a criticism of the existing legal methods of dealing 
with the mentally diseased in criminal cases, together with a number of 
suggestions for their improvement, based not only on theoretical grounds 
but on an unusually long and varied experience. The author is an eminent 
alienist who for over thirty years has been the Superintendent of Saint 
Elizabeth’s Hospital in Washington, D. C., an institution maintained by 
the United States Government for the care of mental disease, and having 
a department for the care of Federal prisoners of the Army and Navy 
who are suffering from such disease. He has also done much work as a 
court expert in cases involving mental issues, has been a member of 
the Committee of the American Institute of Criminal Law and Criminology, 
and, it is evident from this book, has been a wide observer and a close 
student of all that relates to both the theory and practice of the law in 
its dealings with the mentally afflicted. This unusual wealth of experience 
and knowledge is vitalized by an eager interest in his subject, and a vivid 
emotional feeling for the unfortunate human beings whose destinies are 
in question. 

The result is a book which no one who is interested in the good adminis- 
tration of the criminal law should neglect to read. With the author’s 
fundamental theory of the nature of criminal law and of its purpose he 
may often find himself in disagreement, but whether he agrees or dis- 
agrees he will constantly be interested. Doctor White accepts unquali- 
fiedly the theory of the late James C. Carter that law consists of a body 
of gradually developing customs which it is the sole function of both 
courts and legislatures to ascertain and to enforce. He deduces from this 
that crime is merely a departure by the individual from that customary 
conduct which the majority requires, and, that punishment is not to be 
considered so much an attempt to administer an abstract and absolute 
justice as a method “for the practical securing of the judgment of the 
herd upon any specific act or omission by one of its members” (p. 185). 
The judgments of the courts, he says on the same page, have “ probably, 
in the last analysis, just as little and, for that matter, just as much justice 
in them as there is in those other laws of nature which elect that of a 
million eggs laid or a million seeds hurled to the four winds only one or 
two shall survive and reach maturity.” And in his discussion of responsi- 
bility, and of what he considers the proper method of dealing with the 
mentally defective, he emphasizes the helplessness of the individual against 
the results of his own mental processes until, at times, he seems to come 
close to a denial of all moral responsibility. 

To discuss, or even adequately to state, theoretical views so funda- 
mental and so far-reaching in their consequences is impossible to anyone 
not having a scientific training and an intimate knowledge of the literature 
of legal philosophy. They are obviously highly controversial in their 
nature, and, without attempting to pass on how far they express the funda- 
mental facts, they are too remote from the point of view of the average 
man, or even the average judge or lawyer to make them a safe basis for 
legal reform. It may be a complete mistake to look on crime primarily 
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as a form of sin, but the idea is deeply rooted in the human mind. It 
may be only a generous illusion that courts can ever do justice in a moral 
sense, but it is an illusion to which man is likely long to cling, and it will 
be difficult to gain acceptance of theories such as the author’s as affording 
reasons for practical action. 

The changes in law and practice which the book suggests, however, often 
are plainly desirable, and in all cases merit serious consideration. The 
author is an advocate of the enactment of the statutes on Criminal 
Responsibility, and on Expert Testimony prepared by the committee of 
the Institute of American Criminal Law and Criminology, of which he is 
a member. He is a sworn foe to formalism, and in particular to the 
hypothetical question, and he has many suggestions as to giving greater 
freedom to expert witnesses in both the ascertainment of facts and the 
expression of opinion that are plainly in line with justice and common 
sense. Above all, he emphasizes the urgent need in the administration of 
criminal law, both by judges and lawyers, of men who have special knowl- 
edge and training in the work they have to do. His arguments in support 
of his views are accompanied by illustrations from his own experience, 
often quite as interesting as the arguments themselves. 

Both arguments and illustrations give a vivid impression of a strong 
and attractive personality. This book is no dead treatise, but the spon- 
taneous outpouring of a vigorous mind dealing with subjects in which it 
has an eager and even passionate interest. One feels almost as if one 
were listening to the author rather than reading. All this gives it a 
peculiar charm. 

Naturally such characteristics carry with them corresponding defects. 
The order and arrangement of the book leave something to be desired. 
The criticisms of the existing situation seem at times unduly severe, and 
the author is occasionally excessively dogmatic in his views of decisions 
which he believes erroneous. He has too vivid a personality not to have 
prejudices of his own which affect his conclusions, and indeed probably 
would be himself ready to admit this to be the fact. One of the most strik- 
ing passages in the book is that in which he speaks of the impossibility of 
getting any wholly unprejudiced minds, and consequently of getting any 
wholly unbiased tribunal. He warns us that the minds even of judges 
are likely to be affected by prepossessions so deep-seated as to have become 
unconscious. It cannot be supposed that he would wholly disclaim such 
prepossessions in himself, and they obviously exist. It is plain, for example, 
that Dr. White has little sympathy with the legal point of view, and it 
may be doubted whether as a class he really likes lawyers, apart from 
the numerous friends he evidently has among them. He is jealous of the 
dignity of the medical profession, and he fails, perhaps, to do full justice 
to some of the intellectual dangers of the expert, which make the rough 
treatment to which he is often subjected in cross examinations not without 
its value. Nor does Dr. White always recognize in his strictures on the 
courts the extent to which inadequate theories and antiquated modes of 
expression are in actual practice modified by common sense expressed in 
practical action. But when all fair criticisms have been made, this is a 
valuable book. What is even rarer in criminological literature, it is emi- 
nently readable. 

ArtHor D. Hm. 
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PLEADING AND PRACTICE IN New York. By Francis X. Carmody. New 
York: Clark Boardman Co., Ltd. 1923. pp. cxxv, 1439. 


There is perhaps no branch of the law in which the production of text- 
books, treatises, and general literature has reached such a vast extent as 
in the subject of pleading and practice. This is particularly true in the 
State of New York where the opinion of the bench and bar has been 
focused upon procedural matters ever since and probably before the passage 
of the famous Field Code. The number of form books, practice manuals, 
lawyers’ manuals, textbooks, and treatises on this general subject and re- 
lating solely to the pleading and practice in the State of New York form 
a considerable library in themselves. However, it is a curious fact that 
the repeated changes in the law and particularly the passage of the new 
Civil Practice Act, which took effect on October 1, 1921, have rendered 
most of the general works on the subject quite out of date and almost 
useless. And although many books have been published since the new 
Civil Practice Act took effect, they have all related to special phases of 
the subject, or have been in the nature of students’ handbooks, which from 
their very nature could devote but meager space to the really interesting 
phases of the subject and to its development as a whole. In fact there 
has never been any work which could fairly be regarded as a general treatise 
covering the whole subject, welding its various parts into a composite whole 
and devoting the necessary space to a fair discussion of fundamental prin- 
ciples. In this sense Professor Carmody’s book blazes a new trail and 
certainly meets a very urgent demand. : 

The title as it appears upon the cover, “ Carmody’s New York Practice,” 
is well chosen, and yet the book is in no sense a mere digest of the cases 
or a series of brief statements concerning the various phases of what is 
probably always bound to be an intricate and perplexing subject. The 
preliminary part is devoted to an excellent statement of the purpose and 
function of the adjective branch of the law and the organization of the 
various courts which form New York’s judicial system. There follows a 
development of the subject from the service of the summons to the entry 
and enforcement of the judgment, which for brevity, lucidity of state- 
ment, and appropriate emphasis upon underlying theory could scarcely be 
equaled. The logical treatment of the subject from the commencement 
of the action, through the preparation of the pleadings, the noticing of 
the case for trial and the many matters on incidental practice, including 
the provisional remedies, is excellent. The various special actions, such 
as those affecting real property, the matrimonial actions, and the proceed- 
ings which were formerly designated as state writs, are appropriately in- 
cluded as Parts V and VI, after the logical treatment of the ordinary 
action from the service of summons to the enforcement of the judgment 
is completed; and the subject of costs, appeals, and arbitration, are 
separately treated at the end of the book. 

One of the best features of this work, which should appeal strongly both 
to the seasoned practitioner and to the tyro, is the inclusion of carefully 
prepared forms relating to practically all the simple and more usual phases 
of practice, such as summons, orders, pleadings, motion papers, and so 
on; and these forms, instead of being collected together in an appendix, 
are inserted in their appropriate place in the subject matter, which is much 
more convenient and is particularly helpful to the student. Indeed it is 
seldom that an attempt to combine features attractive to practicing lawyers 
and to law students is made with such signal success. 

As far as the mechanical arrangement of the book is concerned, there 
is room for very little improvement. The table of contents is most com- 
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plete and the index has been prepared with great care, so that the refer- 
ences are not merely grouped under the various standard headings but 
are also set forth in descriptive word fashion, so that the usual waste of 
time in looking from one part of the index to another for a reference to 
some familiar subject is entirely avoided. The footnotes are profuse, and 
the citations brought down to the last minute. The inclusion of a table 
of cases is also a very attractive feature. 

On the whole, it is probably safe to predict that Professor Carmody’s 
book will soon be, if it is not already regarded as, the standard work on 
the subject, and it is hoped that he will by appropriate supplements keep 
it up to date from year to year, so that it may keep abreast of the inevitable 
changes both by way of legislation and adjudication. 

Harotp R. MepIna. 





THe Law RELATING TO ESTOPPEL BY REPRESENTATION. By George 
Spencer Bower. London: Butterworth & Co. 1923. pp. xxxli, 407-51 
(Index). 


As a digest of references and quotations relating to the law of estoppel, 
or as a compilation of lengthy sentences, this book may be regarded as 
something of a success. From the point of view of exposition, it is as 
futile as pretentious. Refutation of its basic thesis —that there are but 
two kinds of estoppel: res judicata and representation — appears upon 
scores of its pages. And its denunciation of current terminology is sup- 
ported by little else than contemptuous flings at the English bench and 
bar — from tempus Coke to tempus Bower. 

The author’s errors are due in large measure to his failure to recognize 
that very many of the cases to which he refers constitute a class which 
may be indicated by the phrase “estoppel by assisted representations,” + — 
cases in which not the man who makes the representation (“the repre- 
sentor”) is held to be estopped, but the man who has (usually unwittingly) 
enabled the representor to mislead someone by the misrepresentation. The 
author does not understand the principle governing such cases, and makes 
a sad mess of them. Saying that the “ facilitation” (in quotation marks) 
theory originated with Ashurst’s rule that — “ whenever one of two inno- 
cent persons must suffer by the acts of a third, he who has enabled such 
third person to occasion the loss must sustain it,” the author declares 
that it “presents superficial attractions, and great apparent plausibility,” 
and that — “the dangerous vagueness and seductive generality of a maxim 
which fixes with responsibility the mere ‘ facilitation,’ or ‘ enabling of,’ or 
the mere giving ‘ opportunity,’ ‘ occasion,’ or ‘scope’ for, a wrongful act 
seems to have escaped notice for a time” (90-1). 

The author fails to observe that the Ashurst rule is a part of the law 
of estoppel, and not, as he appears to imagine, an “ alternative” method 
of arriving at the same result (90). Cases of the class to which it is 
applicable (some of them are referred to on pp. 91, 198, 199-204) con- 
tradict flatly the theory that estoppel is always based upon representation 
and always hits “the representor.” In these cases, it is based upon the 
assistance which a third person supplied, and hits that person. The estoppel 
of “the representor” is not in question. 

The same misunderstanding explains the author’s objection to the phrase 
“estoppel by negligence” (84, 137). He will not tolerate it even as a 





1 A phrase suggested by the present reviewer in his book, Estoppet sy 
MISREPRESENTATION. 
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shorthand caption of a category of cases; for, he says, estoppel “ can only 
be effected by representation.’ He does not observe that in cases of the 
“assisted representation” ciass, it is not the representation which estops, 
but the “ facilitation ” rendered by a third party, and that the “ facilitation ” 
is often an act or an omission to which the word “ negligence ” may well 
be applied. 

Had the author recognized the existence of this class of cases, he never 
would have limited estoppel to cases in which —“‘the representor’ has 
made a representation .... with the intention (actual or presumptive) 
‘ . of inducing the representee on the faith of such representation to 
alter his position to his detriment” (10, 36, 125). That is not true, first, 
because, in the usual case of estoppel by “ assisted misrepresentation,” the 
person held to be estopped is not “the representor” at all; and second, 
because the person estopped, so far from intending that the representee 
should act on the faith of the representation, usually did not intend that 
a representation should be made. Moreover, on disconnected pages, the 
author approves the oft-cited statement of Baron Parke, that “ whatever 
a man’s real intentions may be” &c. (85); and declares for estoppel 
“though the representor did not in fact so intend” (106). And though he 
afterwards reverts to his original view of the indispensability of intention 
(175, 195); he meanwhile tells us that, in the larger number of cases (those 
in which the existence of intention is inferred from the facts rather than 
directly) — “it is not in the least necessary to show that the representor 
actually set before himself as an object the influencing of the representee 
in the alleged, or in any particular manner; still less that he proposed to 
mislead or deceive him” (128). “In other words, it is unnecessary to 
establish intention, except in the large sense indicated by the Court of 
Exchequer, for the purposes of estoppel, any more than it is for the pur- 
poses of an action for misrepresentation” (129). The coup de grace is 
given to the initiating assertion with the author’s statement that in a 
certain class of cases — “ cases of surrender by act and operation of law” 
— “no question of intention has the slightest materiality” (274). 

There are many cases, beside those of the “assisted representation ” 
class in which men are estopped although they made no representation and 
had no intention to mislead. Without observing their subversion of his 
basic thesis, the author refers to some of them. For example: — “ Thus, 
if lessee for years accept a new lease from his lessor, he is estopped from 
saying that his lessor had not power to make the new lease” (271-272). 
Few men could write that sentence without perceiving that, for estoppel, 
representation with intent to produce detrimental alteration of position 
is not always necessary. 

The phrase “estoppel by negligence” is much less objectionable than 
“estoppel by election or waiver,” upon which the author discourses in 
thirty-five pages (214-49), for there is no such thing. His idea is that 
if A, having a right to elect as between debtors B and C, elects to look 
to B, and notifies his intention to C —“ who, on the faith of such noti- 
fication, alters his position for the worse, A is estopped, as against C, 
from afterwards resiling from his election” (216). But there can be no 
reason for taking such a case out of the law of election, where it belongs, 
and pitching it into the law of estoppel. One may, indeed, say (if one so 
wish) that when a man signs a promissory note and induces a bank to 
discount it—to change its position for the worse —the maker is “ es- 
topped” from denying his liability; but the author would agree that the 
word was a foolish importation. It is just as inapplicable in the author’s 
sentence. A completed election is the end of the story. 

Again, the author declares that if a landlord has a right of reentry upon 
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breach of some covenant, and — “indicates to his tenant an intention to 
waive the forfeiture, and to treat the tenancy as continuing, he is estopped 
from subsequently setting up, as against the tenant, that it has been 
forfeited and determined” (228). The author treats this as a case of 
estoppel, although there is no representation, and although the tenant may 
not have altered his position for the worse. Observe, moreover, that the 
phraseology employed is almost wantonly erroneous; for (1) there had 
been no “ forfeiture” — the breach had made no change whatever in the 
tenancy; (2) there was, therefore, no “waiver of the forfeiture;” and 
(3) there was no estoppel — save as in the case of the signature to the 
promissory note. The lease gave to the landlord a right to elect between 
continuing and determining the term. He elected to continue it, and that 
was all that he did or could do. If a man has a choice between an apple 
and an orange, and chooses the apple, he does not waive his right to the 
orange, for he had none. And, to such a case, the law of estoppel is as 
inapplicable as the law relating to mortgages. 

A word to Mr. Bower in closing: A writer does not elevate himself by 
wholesale defamation of English judges and jurists —by such remarks as 
the following: — “successive English jurists and judges have carried a 
somewhat slavish and uncritical reverence” (3); “ obsolete” classifications 
have, “most unfortunately. ... been transmitted from generation to 
generation with the same unquestioning fidelity as the principles themselves ” 
(3); “writers and judges” who pay “once more their unfailing homage 
to the oracular phrases and ipsissima verba of Coke, without sufficiently 
considering whether his language aptly and accurately conveys the true 
principle ” (102); “ terrified by the spectre of ‘ odiousness,’ which they had 
themselves evoked from their inner consciousness, and apprehensive that 
an appeal to private justice might not of itself prove a sufficiently powerful 
charm to exorcise it, certain high authorities” (21); “the layman... . 
so far from attaching to it, as many judges and jurists have conspired to 
do, the stigma of ‘ odiousness’” &c. (22); “a glaring example of that 
declamatory intemperance into which Sir George Jessel was so often be- 
trayed when discussing any principle which he conceived, whether correctly 
or, as in this case, erroneously, to have originated in the common law” 
(24); “There are other cases in which certain judges, for no intelligible 
reason, and even occasionally, so far as one can see, from mere caprice, or 
to qualify a leaning towards some pet theory or fad” (33-34). Upon 
Lord Justice Bramwell’s sentences — “an estoppel may be said to exist 
when a person is compelled to admit that to be true which is not true, 
and to act upon a theory which is contrary to the truth. I do not 
undertake to give an exhaustive definition, but this formula nearly ap- 
proaches a correct definition” —the captious comment is: “Apart from 
the somewhat amazing spectacle of a professed exponent of a science rest- 
ing content with something ‘nearly approaching a correct definition,’ it is 
to be noted that the so-called definition is rather a lexicographical or verbal 
explication of a concept than a definition at all in the proper sense, and 
that, in so far as it does purport to define estoppel, it is both inaccurate 
and deficient ” (10-11, note). Joun S. Ewart. 





